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(i) 
STATEMENT OF QUESTIONS PRESENTED 


1. Where Appellees offered to investors franchises to operate Dart 
Drug Stores through use of interstate communication, and where such 
communications contained misleading and untrue statements, did such 
offer violate the United States Securities Exchange Act, and could the 
investors recover their damages when, in reliance upon such 
representations, they made the investment suggested; and 


2. Where such communications made alternate offers—that is to 
say, that Appellees would operate the drug store for the investors, or 
the investors could select a manager whom Appellees would train, 
assist and guide, did the selection by the investors of the second 
alternate proposal prevent the application of penalties provided in the 
Securities Exchange Act? 


3. Does the Securities Exchange Act prohibit the offer as well as 
the sale of unregistered, non-exempt securities, and will the mere offer 
constitute an actionable breach of the said Act? 


4, Where Appellees presented a brochure in which they represent- 
ed that no experience in the drug business was necessary to obtain a 
very high return on an investment, and where in addition to'the other 
misleading statements the brochure set forth that this investment was 
the opportunity of a lifetime in one of the most profitable industries in 
the country, and where such statement was false, did it constitute action- 
able fraud or mere puffing? 


5. Is it actionable fraud to represent to a knowing public that it 
may operate a successful drug store without experience and with a high 
rate of profit, or is such representation to a knowing public mere puff- 
ing or overselling and not subject to action? 


6. Was it proper for the Appellees to make misstatements of fact 
in order to induce experienced business men to go into a type of venture 
in which they had had no experience? 


(ii) 


7. Is it misleading to represent that the corporate Appellee was 
one of America’s most successful discount drug store operations, when 
in fact—at the time of said writing—said corporation had not yet been 
formed? 
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JURISDICTIONAL STATEMENT 


The Appellants brought suit in the United States District Court for 


the District of Columbia seeking to recover damages from the Appel- 


edicated upon two counts: The first was a claim that the 


lees, pr 
entations which caused 


Appellees were guilty of fraud in their misrepres 


the Appellants to invest in the operation of a Dart Drug Store in which 
they suffered a loss of $100,000.00; and the second count was predicated 
upon the same facts, but Appellants relied upon the provisions of 77(1) 
of the Securities Exchange Act in the sale of a security in violation of 
said 77(1). 


To this complaint the Appellees answered and asserted a counter- 
claim, and the allegations of the counterclaim were denied by the Ap- 
pellants and apparently were abandoned by Appellees. 


The case was tried, and the Court entered a judgment for the Ap- 
pellees on both counts, from which judgment the Appellants appealed. 
The judgment was entered on the 28th day of February, 1964, and notice 
of appeal was entered on March 18, 1964. 


This Court has jurisdiction of the appeal under Title 28 of the 
United States Code, Section 1291. 


ASSIGNMENT OF ERRORS 


1. The Court erred in not holding that the Securities Exchange Act 
prohibited the offering of franchises by the Dart Drug Corporation. 


2. The Court erred in not holding that the offer of the Dart Drug 
Corporation was a knowledgeable misrepresentation of fact, relied upon 
by Appellants to their damage. 


3. The Court's findings of fact, as distinguished from the 
memorandum filed by the Court, contains numerous and various find- 
ings which are not based upon any credible evidence, as will be pointed 
out in the argument. 


4. The Court erred in finding that the $10,000.00 paid by Appellants 
to Appellees was for an exclusive territory. 


STATEMENT OF FACTS 


The individual Appellee was the principal officer and stockholder of 
a corporation organized under the laws of the District of Columbia, 
which organization bore the name ''Dart Drug Corporation.'" It was 
formally incorporated on the 7th day of December, 1954, and thereafter 
the said individual Appellee separately incorporated and operated seven 
additional drug stores in the metropolitan area up to and including 
December, 1959 (App. 47). 


Later, during the end of 1959 or beginning of 1960, the individual 
Appellee changed the name of the original corporation from "Dart Drug 
Corporation" to "Dart Drug Corporation, 18th and Columbia Road" (App. 
56). The individual Appellee thereafter organized a new corporation 
known as "Dart Drug Corporation" under the laws of the State of Dela- 
ware on March 25, 1960, and applied for a certificate of authority to 
operate in the District of Columbia on June 6, 1960, stating that said 


corporation had commenced business on May 19, 1960 in the District of 
Columbia (App. 57). 


The Appellant, Banks L. Smith, operated two restaurants in Mary- 
land, and had no knowledge or experience in the drug store business. 
The Appellant, Eva S. Guest, was a real estate broker, engaged in 
business in the State of Virginia, and had no knowledge or experience in 
the drug store business. The Appellant, James William Reeves, was a 
resident of Mt. Holly, North Carolina, and had no knowledge or exper- 
ience in the drug store business. 


In the beginning of 1960 the individual Appellee caused an advertise- 
ment to be placed in the Wall Street Journal (App. 42), in which he 
stated: 


"Dart Drug Corporation, one of America's most suc- 
cessful discount drug store operations, is now offer- 
ing its franchise to investors in key cities throughout 


the country. Experience in this field is absolutely un- 
necessary. You can either operate and manage this 
franchise yourself, or you may finance it and we will 
operate and manage it for you under a management 
contract, thus eliminating any and all personal 
management responsibility... ." 


In said advertisement the individual Appellee represented fabulous 
profits based on what was represented as a method of operation differ- 
ent and better than others. The advertisement further stated what it 
would cost to open one of these stores, and represented that there was 
no charge for the franchise; and the advertisement said: 


"You control all your own investment. We supply you 
with all the merchandise, fixtures, displays, signs, 
location counsel, controls and business procedures 
necessary to conduct this kind of an operation. Then 
we continue to guide you, do your buying for you, 
handle your promotion and completely assist you for 
the life of the franchise. Or, as stated above, we will 
operate it for you under a management contract. . . ae 


The advertisement also stated that this was the opportunity for 
people who were seeking a high profit, solid investment. 


This advertisement attracted attention throughout the country and, 
as a result, correspondence occurred between the advertising agency 
handling the matter for the Appellees and persons throughout the 
United States, and the brochure which contained this advertisement as 
well as further representations (Pltfs. Ex. No. 1) was mailed to many 
persons throughout the United States in interstate commerce. 


The Appellants in this case became aware of the offer, and had 
many conversations with the individual Appellee and with his employees 
and agents, and the representations contained in the brochure were re- 
peated orally. As a result of these representations the Appellants 


entered into a lease at a location approved by the individual Appellee, in 
North Carolina, in the City of Charlotte. It was a longterm lease, and 
some of the Appellants were required to sign it personally. 


After the lease was made on May 26, 1960, the corporate Appellant 
was formed on May 30, 1960 to operate this drug store; and, after the 
formation of the corporation and the execution of the lease, the Appel- 
lants executed a franchise agreement (Defts' Ex. No. 3; App. 66), but the 
said franchise agreement was never signed or executed by the Appellees. 


An addendum agreement (App. 76) was also executed by the cor- 
porate Appellant, but not by the Appellees. 


In August of 1960 the Appellants delivered to the Appellees the 
sum of $20,000.00, $10,000.00 of this being a deposit on the franchise, 
and $10,000.00 for merchandise to be purchased. The Appellants 
selected a manager who reported to Washington, D.C., ostensibly to be 
trained by the Appellees, and the Appellants were never advised by the 
Appellees that he was not properly trained; and this manager operated 
the drug store in Charlotte, North Carolina. 


On November 21, 1960 the drug store opened for business, and had 


a formal opening on December 3rd, all in accordance with the sugges- 
tions and layouts of the Appellees. 


The corporate Appellant, in the operation of the drug store under 
the direction of the manager ostensibly trained by the Appellees, im- 
mediately suffered a loss for the month of December, 1960 of more 
than $5,500.00; and by February 28, 1961 it had suffered a loss of more 
than $10,000.00. The actual cash loss as of May 31, 1961, was in ex- 
cess of $31,000.00. The Appellants were required to advance in excess 
of $71,000.00 for the operation of the drug store from November 21, 
1960 until the date of closing in March of 1961. The said drug store 
never made a profit; and, when things looked very bad in March of 196 1; 


the Appellants went to the Appellees and requested them to operate the 
drug store. They refused. : 


During March of 1961 Herbert H. Haft (the individual Appelleee) 
and one of his employees, a twenty-two-year-old youth, visited the 
Charlotte, North Carolina store. They wrote a lengthy, self-serving 
letter to the Appellants which was offered and received in evidence as 
Defts. Ex. No. 6 (App. 80). 


At all times the Appellees knew that none of the investors were go- 
ing to operate the drug store, as they all had their own businesses. 


The Appellants, having suffered a huge loss, brought their action. 


SUMMARY OF ARGUMENT 


1. The offer in the brochure, published by the Appellees and trans- 
mitted in interstate commerce, sought to sell to the public as an in- 
vestment drug store franchises, and contained untrue statements, and 
was thus in violation of the Securities Exchange Act, and under that Act 
the Appellants were entitled to recover damages. 


2. The interest being acquired by Appellants, either as a franchise 
or otherwise and insofar as the Securities Exchange Act is concerned, 
is a security. The paramount aim of the Appellants was to secure a 
return on their investment. The brochure referred to the item as a 
solid investment. 


5 The Appellants all testified that in the original conversations before the 
lease was signed, they had been told that if they found they could not operate, 
the Appellees would take the store over and operate it for them. The Appel- 
lees denied this, and the Court found on this point that the Appellants had not 
carried their burden. 


3. The purpose of the brochure was to induce persons to take 
franchises which were supposed to be free, and to pay a sum of money 
to buy merchandise from Dart Drug, and to deposit with Dart Drug a 
sum of money from which two per cent of the gross of the corporate 
Appellant would be deducted. All the elements of a profit-seeking 
business venture were presented in the advertisement. The business 
suffered losses from the day it opened to the day it closed, and during 
the trial many reasons were given for the losses, but the loss possibili- 
ties had been discounted or ignored in the brochure. 


4. The Appellants rely upon the contents of the brochure, and 
particularly the Wall Street Journal advertisement contained in the 


brochure, as the representations which they relied upon and upon which 


they acted to their loss. Appellants say that where the Appellees 
promised to do certain things, having at the time no intention of keeping 
those promises, this was fraudulent misrepresentation of fact even 
though such representations had a promissory tinge. The statements of 
possible profits and a limited amount of investment, though normally 
expressions of opinion, were made however under such conditions as 

to show they were intended to be treated as immediate factors to induce 
action; and instead of being a mere element to be investigated before 
action, the statements became for all practical purposes statements of 
fact. 


5. Additionally, the brochure referred to a chain of drug stores, 
and represented that it was one of the most successful discount drug 
store operations in America; yet, as a matter of fact, the Dart Drug 
Corporation was at that time a single store with seven affiliates 
separately incorporated. The corporation which dealt with the Appel- 
lants did not begin business in the District of Columbia until May 19, 
1960, and had not been incorporated in Delaware until March 25, 1960. 
The corporate Appellant was formed in the same month of May, 1960, 
and the lease was signed before the application to do business in the 


District of Columbia had been filed by the so-called "most successful 
discount drug store" in the country. 


The entire brochure (Pltfs. Ex. No. 1) contains statements which 
are obviously false, and which could not be based upon the experience of 
a corporation not yet formed. The brochure was in existence prior to 
the formation of the corporate Appellee. 


STATUTES INVOLVED 


U.S. Code Annotated Title 15 '§77(1) Civil liabilities arising 
in connection with prospectuses and communications 


"Any person who— 

"(1) offers or sells a security in violation of section 77e 
of this title, or 

''(2) offers or sells a security (whether or not exempted 
by the provisions of section 77c of this title, other than para- 
graph (2) of subsection (a) of said section), by the use of any 
means or instruments of transportation or communication in 
interstate commerce or of the mails, by means of a prospectus 
or oral communication, which includes an untrue statement 
of a material fact or omits to state a material fact necessary 
in order to make the statements, in the light of the circum- 
stances under which they were made, not misleading (the 
purchaser not knowing of such untruth or omission), and who 
shall not sustain the burden of proof that 


he did not know, and in the exercise of reasonable 
care could not have known, of such untruth or omis- 
sion, 


shall be liable to the person purchasing such security from him, 
who may sue either at law or in equity in any court of com- 
petent jurisdictior, to recover the consideration paid for such 
security with interest thereon, less the amount of any income 
received thereon, upon the tender of such security, or for 


damages if he no longer owns the security. May 27, 1933, c. 
38, Title I, §12, 48 Stat. 84, Aug. 10, 1954, c. 667, Title I, 89, 
68 Stat. 686."" (Emphasis supplied). 


ARGUMENT 


Appellants Were Entitled To Recover From the Appellees Under 

the Provisions of the Securities Exchange Act 

Under the federal statute relied upon by the Appellants there were 
certain requirements to meet in order for Appellants to successfully 
maintain their position. These requirements were that the Appellees 
were offering to sell or were selling a security. The second require- 
ment was that the offer or selling was by the use of communications or 
transportation in interstate commerce. Additionally, the prospectus or 
oral communication by which such offer was made contained an untrue 
statement of a material fact or omitted to state materials facts which 
should have been stated. Under these circumstances the Appellees 
would have to sustain the burden of proving that they did not know of the 
untruths or, in the exercise of reasonable care, could not have known of 
such untruths or omissions. 


When the Appellants had established the basic facts, and the Appel- 
lees had failed to prove that they did not know or that they had no 
reasonable grounds for believing, then the Appellants were entitled to 
recover damages. 15 U.S.C.A. §77 (1). 


The Appellants proved without question that the Appellees had 
printed a brochure in which they had presented their offer to the public. 
The Appellants further proved that the offer was presented through 


interstate commerce—to wit, the mails. The Appellants further 
yroved that they were damaged in a very substantial sum, and the sole 
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issues below were on two questions: One, was a security involved; 
and, secondly, did the presentation in the brochure contain untruths, or 
omissions of facts which should have been in the brochure in order not 
to be misleading ? 


The lower Court found that this was not a security, predicating its 
finding upon the thinking that the Supreme Court had laid down the test 
that the profits would have to come solely from the efforts of others in 
order to qualify as a security. It is true that in Securities and Ex- 
change Commission v. Howey, 328 U.S. 293, 90 Law Ed. 1244, language 
is used which supports the lower Court's conclusion. However, when 
this language is placed in total context and applied to the facts in the 
case at bar it is clear that this was a security within the meaning of the 
law, just as the transaction was a security in the Howey case. It is on 
this point that the lower court's conclusion as to the meaning of the law 
was in error. 


We do not believe it will be questioned but that there is no hard 
and fast or easy rule as to what constitutes a security within the 
meaning of that term as used in the federal Securities Act of 1933. An 
annotation on this point appears at 85 Law Ed. 511. Generally, each 
case must be determined upon its own facts, and the form of instrument 
is immaterial. In the light of the law as stated in Securities Exchange 
Commission v. Howey, supra, and which is established by all of the 
cases, let us examine the facts relating to the type of transaction 
involved at bar. 


The offer made to the public (Pltfs. Ex. No. 1, p. 29) was in the fol- 
lowing language: 


"How to Secure A Dart Drug Store Franchise" 


After this introduction the Appellees explained how a prospective in- 


vestor would come to Washington, D.C. and who would see him, what he 
would do; and then, on page 30 of this brochure, the public is advised: 


"2, Your experience is no criterion of success. The 
Dart Drug System is so proven and perfected that the 
man with no experience is on an equal footing with the 
experienced competition—you have the know-how and 
experience of Dart behind you. 


"3. Dart supplies all of your advertising; arranges 
your store set-up; trains you to lay out your inside 
displays; window displays. 


"4, Dart Drug Systems, Inc., does your important. 
buying. 
. [and page 30 contains many other important - 


representations], including: 


"11, Optional Agreement. For an additional 3% royalty, 
Dart Drug Systems, Inc. will manage and operate the 
store for a non-active owner or investor." 


At this point the representations to the investors are clear, the 
fabulous profits to be made have been asserted (Pltfs. Ex. No. 1, App. 
43, 44 and 44(a)); and, as we have seen in the Statement of Facts, the 
original advertisement which became part of the brochure ‘had apprised 
the public that this offer includes an investment in one of the most 
profitable industries in the country and has emphasized that experience 
in the drug field is absolutely unnecessary—that the offering party is 


the Dart Drug Corporation, one of America's most successful drug 


store discount operations. 


The entire offer was a solicitation to the public to pay money and 
participate in a system which had been described orally to one of the 
Appellants as "fool-proof" (App. 176). 


The Supreme Court, in the Howey case, supra, at page 300 had this 


to say as to a set of facts somewhat similar to the case at bar: 


"Thus all the elements of a profit seeking business 
venture are present here. Investors provide the: 
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capital and share in the earnings and profits; the 
promoters manage, control and operate the enter- 
prise. It follows that the arrangements whereby the 
investors' interests are made manifest involve in- 
vestment contracts, regardless of the legal termin- 
ology in which such contracts are clothed.... and 
respondents’ failure to abide by the statutory and 
administrative rules in making such offerings, even 
though the failure results from a bona fide mistake 
as to the law, cannot be sanctioned under the Act. 


"This conclusion is unaffected by the fact that some 
purchasers chose not to accept the full offer of an 
investment contract by declining to enter into a serv- 
ice contract with the respondents. The Securities Act 
prohibits the offer as well as a sale of unregistered 
non-exempt securities. Hence it is enough that the 
respondents merely offer the essential ingredients of 
an investment contract." 


In the case at bar the Appellants believed from the representations 
made to them orally and in writing that they could at any time call upon 
the Dart Drug Corporation to run their drug store for them if the Dart 
Drug control system did not operate successfully. 


A case a little closer to the case at bar than the Howey case, 
supra, is Blackwell v. Bentsen, reported at 203 Fed. 2d 690. The same 
problem existed in that case, where tracts of real estate were offered 
for sale, with management contracts for the planting and raising of 
cypress trees; and in the contracts there were provisions for an in- 
vestor to give directions as to the marketing of the crops on his tract, 
in which event the management company would follow these directions 
but still receive its compensation and still apparently supervise the 


harvesting and marketing of the products. In that case the investors 


were not experienced in cypress culture and did not reside in the area 
in which the lands were located. In the case at bar none of the investors 
were experienced in the drug business, and none of them resided in the 
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city where the drug store was to be located; and only one minor party 
resided in the county in which the drug store was located. 


In the Blackwell case, supra, the Court considered the arrange- 
ments made to be investment contracts within the meaning of the 
Securities Act, and cited among the authorities to support it, quotes 
from the Howey case, supra. As the Court of Appeals said in that case: 


‘We notice minor and non-determinative differences be- 
tween the facts in this case and those in the Howey and 
Joiner cases, but the determinative factors are in 
principle the same." 


and the Court also said: 


"|. . But the paramount emphasis is upon the income 
to accrue, which is the chief, if not the sole, attraction 
to the purchaser... ."' 


It is true that in the above case (Blackwell) the Court said, refer- 
ring to some of the purchasers—".. . If they merely purchase land, 
without more, such a purchase would not constitute an investment con- 
tract within the meaning of the Securities Act... .""—but it is very 
obvious that in the case at bar there was not merely the purchase of 
merchandise or the mere right to use the name, but there was a com- 
bination of many items, all as shown in the brochure. It was an offer 
to inexperienced people to invest in a drug store as part of an alleged 
chain operation, which had its value in some "system" which the Dart 
"chain" was supposed to have developed and which rendered lack of 
profits highly improbable and was "fool-proof."' A careful consideration 
of the entire offer made by Dart Drug in its brochure, including the of- 
fer to train a manager and one other employee, and to approve the site, 
takes this case out of the category of a simple sale and purchase. 


The Appellants have lost close to $100,000.00, and they lost it 


14 


within a period of less than four months. It is obvious from the 
brochure that this was a profit-making investment which, once one made ~ 
the investment, he sat back and reaped the profits. 


There is no statement in the brochure setting out that the 
investor would have to participate in the operation. Nowhere in 
the brochure does it say that the investor must operate the busi- 
ness. 


If this was a security—as we think it was—and if the brochure 
contains untrue statements, the decision of the trial Court was wrong. 
On this point the trial Court's decision was predicated (App. 22) on the 
thought that an investment contract was created only where the inves- 
tor was led to expect profits solely from the efforts of the promoter of 
a third party; and it is upon this key point that the differences between 
failure or success of this cause rests. 


There can be no dispute as to the representations contained in the 
brochure, as they are in writing and undenied; and the Court stated 
(App. 19): 


"|. . Required as it is in a non-jury court to evaluate 
the credibility of witnesses, the Court can find no sub- 
stantial reason for affording the conflicting testimony 
of the witnesses of either party a higher degree of 
credibility than that afforded to the opposing party. 
The Court, consequently, must look fundamentally to 
the documentary evidence to determine where the 
probability of truth lies on controverted questions." 


The Court made its finding based on the failure of the Appellants to 


maintain by clear and convincing evidence the allegations of the com- 
plaint; but on the proposition presented on this point, the decision was 
one of law as to what constituted a security. 


There is no doubt but that the misrepresentations contained in the 
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brochure created the desire in the Appellants to invest. These mis- 
representations are: 


1. The non-existence of the corporate Appellee at the time of 
its offer to the public. 


2. That the Dart Drug Corporation was not one of America’ s 
most successful discount drug store operations, as it had been formed 
after the brochure was created and went into operation at the same time 
as these Appellants were signing their lease and forming their com- 
pany. 

3. The statement in the brochure (App. 42): ‘You can either 
operate and manage this franchise yourself, or you may finance it and 
we will operate and manage for you under a management Coen GN: " 
was obviously untrue. 


4. That Appellants did not need any experience to successfully 


operate a drug store. 
5. That a limited amount of money was necessary to open a 
drug store. 


6. That Dart Drug would give Appellants sufficieat information 
and instructions and would train employees so Appellants could suc- 
cessfully operate drug stores. 


7, That Appellants could earn as much as 144% aud 210% on 
their investment. 


8, That Dart Drug Stores had successful operations of this 
kind all over the country. 


16 


II Under the Count Charging Misrepresentation the Appellants 

Should Have Recovered 

In ruling against the Appellants the trial Court in its memorandum 
opinion (App. 20) admitted that Appellants were induced to enter the 
franchise agreement by the enthusiastic presentation made through the 
brochure; but the Court did not feel that these representations con- 
stituted fraud. The Court reached the conclusion that the evidence did 
not show that the Appellees knew that these statements were not true. 


It is difficult to understand how the President and "owner" of the 
corporate Appellee would not know that when he caused the brochure to 
be prepared, that the corporate Appellee was not then in existence; and 
certainly he had to know—as the evidence clearly discloses—that the 
many things which he said were true, were not true. The Court seemed 
to spend a great deal of time in considering the representation as to 
how much money was needed to open a drug store, but this was not the 
point. The point was that, after Appellants had spent their money, the 
drug store was supposed to operate without further investment, and this 
the individual Appellee knew could not be done. 


The real basis for the Court's decision was that these Appellants 
were experienced business people and should not have been "taken in" 
by the "enthusiastic presentation." The Court was of the opinion that 
because the Appellants were experienced in other fields, they could be 
over-reached with impunity and without fear of liability to the appel- 
lees. The Court took the position that, because of Appellants’ exper - 
ience, they cannot now complain of their losses. In another section we 


will discuss the findings of fact which the Court signed and which are 


not supported by any evidence, to indicate that the Court misunderstood 
the evidence on this point. 


The next basis for the Court's decision was that these 
representations were representations promissory in nature and there- 
fore could not be the basis of a suit for misrepresentation. 
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The representations were made in the District of Columbia. They 
were believed in the District of Columbia. Payment of the $20,000.00 
was made in the District of Columbia, although the great losses were 
sustained in North Carolina. The law of the District of Columbia con- 
trols —in our opinion—and we cite the following cases: 


Hight v. Richmond Park Improvements Co., 47 App. D.C. 518, 534, 
where the Court said: 


"|. that where one promises to do a certain thing, 
having at the time no intention of keeping his agree- 
ment, it is a fraudulent misrepresentation of a fact, 
and actionable as such." 


In that case arguments similar to those advanced by Appellee and ac- 


cepted by the trial court were made, and were rejected by this Court of 
Appeals. 


In the case of F. H. Smith Co. v. Low, 57 App. D.C. 167, 18 Fed. 
2d 817, the words of the Court of Appeals are particularly applicable 
here. Said the Court: 


"The misrepresentations alleged in the declaration 
were actionable. They consisted in part of statements 
concerning existing facts and conditions. Some of 
these were statements of value, which generally are 
understood to be mere expressions of opinion. Such 
a statement, however, when ‘made under conditions 
which show that it was intended’ by one uttering it 

'to be treated as an immediate factor inducing action, 
and was made with knowledge that it would be ac- 
cepted as a basis of action, instead of a mere element 
to be investigated before action, it becomes for all 
practical purposes a statement of fact.'...." 
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Ill The Findings of Fact Signed by the Trial Court Were Not Based 
Upon Any Credible Evidence 


The Court rendered its memorandum opinion, which contained brief 
references to factual situations, and then called upon counsel for the 
Appellees to present findings of fact and conclusions of law. This is the 
usual method, and no criticism of this method is intended here. Our 
criticism is directed to counsel for the Appellees who, instead of 
presenting findings of fact based upon the evidence, reached far out into 
the sky for their findings; and we will take up these criticized findings 
one by one and briefly refer to them in order to show the errors con- 
tained in these so-called findings of fact: 


A—Finding No. 8 (App. 30).—This finding is incorrect, as the 
Dart Drug Corporation was organized under the laws of the State of 
Delaware in March of 1960, after the promulgation of the prospectus, 
and did not begin business in the District of Columbia until near the end 
of May, 1960, and did not file its application to do business in the Dis- 
trict of Columbia until June of 1960 (plaintiff's Exhibit No. 23, App. 57); 
and therefore to say: ‘Dart Drug Corporation is a discount drug chain, 
which, during the relevant period, operated multiple discount drug 
stores in the Washington metropolitan area," is an obvious error. 
Certainly that finding of fact is not supported by the evidence. 


B—Finding No. 53 (App. 37). —[The taking up of Finding No. 53 
after Finding No. 8 is done in the interest of relevancy ]—The Court 
signed a finding that there was no evidence established that Appellees 
represented that Dart Drug had successful, franchised drug stores or 
any other type of drug stores all over the country. Appendix 42, 
Plaintiff's Exhibit No. 1, contains sufficient evidence to clearly demon- 
strate that the alleged finding of fact is predicated upon no evidence; 
and, on the contrary, the statement—"Dart Drug Corporation, one of 
America's most successful discount drug store operations, is now of- 
fering its franchise to investors in key cities throughout the country” 
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—would certainly lead anyone to believe that this was a nationwide 
operation; and the further statement—"'No other comparable drug chain 
in the country is showing this kind of net profit per store on their 

sales volume. We will show you actual certified operating comparisons 
of the largest drug chain operations in the country'' (Emphasis sup- 
plied)— clearly illustrates that the average intelligent person, ex- 


perienced in other fields, would necessarily believe that they were 


dealing with a national chain. 


C—Finding No. 12 (App. 31)—The Court made this finding in total 
disregard of the evidence before it. From the documentary evidence it 
is clear that the offer was not as indicated in the finding, but that the 
offer was that: "The Dart Drug Corporation". . . would "supply you 
with all the merchandise, fixtures, displays, signs, location counsel, 
controls and business procedures necessary to conduct this kind of an 
operation, Then we continue to guide you, do your buying for you, 
handle your promotion, and completely assist you for the life of the 
franchise’ (Emphasis supplied). "Or, as stated above, we will operate 
it for you under a2 management contract.” 


Compare the offer submitted in plaintiff's Exhibit No. 1 (App. 
42) with the finding of fact numbered 12 (App. 31), and the protest of 
the Appellants is made very clear. 


D—Finding No. 59 (App. 38).—The attempt by the Court to find as 
a fact that Appellants did not rely upon the representations contained in 
the franchise brochure is incredibly preposterous There was no 
evidence in this case upon which such a finding could be predicated. 


E—Finding No. 60 (App. 38).—The finding that the Appellants were 
indifferent to the need for instruction and training, and that they did not 
accept or follow Dart Drug's training, instruction and advice in many 
material respects, is a statement far wide of the evidence in this case. 


The manager they were ready to employ was sent to Washing- 
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ton where he was supposed to be trained in this "unusual system."" At 
the trial the Appellees testified that he, the manager, would not take the 
training seriously; but the record is silent—and naturally so—as to any 
report by the Appellees that the manager was not sufficiently trained to 
undertake the operation of a Dart Drug Store. In fact, the evidence 
showed that he was approved and undertook to manage under the direc- 
tion of the Dart Drug "experts." It is of interest to note on this point 
that between the opening of the drug store and late February or March 
of 1961 when the store was broke, no visits by the individual Appellee 
or his employees were apparently made. It should be noted under this 
point that there never was a representation in the brochure that the 
investor had to check on the training, and had to do his own buying or 
see that the buying was done correctly, but from the wording of the 
brochure this was something Dart Drug would continuously do for them. 


F—Finding No. 61 (App. 38).—Into the case during the trial was 


brought the fact that there was competition by a local chain drug store 
in North Carolina; and the Court now has signed a finding that the Ap- 
pellants were aware of the competitive threat presented by this large 
drug chain, and that therefore they did not rely upon the profits 
promised in the brochure. 


We again turn to Appendix No. 42, Plaintiffs' Exhibit No. 1, 
and compare the statement under competitive operations contained 
therein with the position Appellees now adopt. For example: 


"No other comparable drug chain in the country is show- 
ing this kind of a net profit per store on their sales 
volume. We will show you actual certified operating 
comparisons of the largest drug chain operations in 

the country." 


This "sales pitch" of Dart Drug was that "these fabulously successful 
drug stores occupy smaller space, and eliminate the usual high over- 
head departments, .... Labor costs are at an absolute minimum.” 
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In other words, the whole sales approach was predicated on the 
fabulously successful drug stores being operated under a system de- 
vised by Dart Drug. Nowhere in the brochure does it appear’ that other 
chain drug stores had to be considered, nor did the brochure state that 
the opening of a successful store was dependent upon the selection of 
an area which did not have any competition. The location of this store 
was approved by Dart Drug before the lease was signed. 


G—Finding No. 63 (App. 38).—The finding that the proximate cause 
of the store's failure was pilferage as well as competition and mis- 
management, is not a proper finding, as from the day the store 
opened until the day it closed there was a continuous loss. It was the 
Dart Drug system which the Appellees sold to the Appellants. This 
system was represented as being fool-proof and as being an unusual 
system; and nowhere in the brochure did it ever appear that a person 
contemplating investing would have to be prepared to face the normal 
hazzards of operating his own drug store; but, on the contrary, inves- 
tors were advised that experience was not necessary; and we are quite 
certain that, had the brochure said: These facts and offers are subject 
to competition and to pilferage in spite of our system, and you must 
manage your drug store carefully or you will lose a lot of money—then 
Appellees would not have received the $20,000.00 and the Appellants 
would not have lost their $100,000.00. 


H—Finding No. 64 (App. 38).—This finding of fact is outrageous. 
Nowhere is there any support for the proposition that Smith ever 
agreed to manage the drug store. Smith had two restaurants to run. He 
was an investor like the rest. This is purely imaginative. 


I—Finding No. 65 (App. 38 and 39).—This finding of fact is 


partially correct, but the basis is wrong. Haft and a twenty-two-year- 


old employee who was not a pharmacist, appeared at a time when the 
business was broke, and then wrote a long letter which was self-serving 
and, in any event, was too late because it was at this point that the 
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Appellees refused to take over the drug store and operate the same for 
the Appellants. 


The false part about this finding of fact is that the recom- 
mendations of the Appellees were not implemented. It was too late at 
that point to do anything, unless the Appellants were prepared to sink 
another $50,000.00 into the venture. This they were not willing to do. 


J—Finding No. 66 (App. 39).—This statement is absolutely with- 
out foundation in the evidence, and has no place therein. It appeared in 
the pleadings, but did not appear in the evidence. 


K—Finding No. 69 (App. 39).—The franchise agreement was never 
signed by the Appellees, and therefore they never became bound by the 
terms thereof, and there was no basis in the evidence for considering 
the terms of an unsigned document. 


L—Finding No. 72 (App. 40).—This finding is an ultimate state- 
ment—not of fact, but of law—and is incorrect in view of the evidence 
in the case. 


M—Finding No. 73 (App. 40).—This, too, is an unusual finding of 
fact, and is not supported by any evidence. 


N—Finding No. 28 (App. 33).—It is difficult to understand this 
finding of fact, which is predicated upon no evidence. 


O—Finding No. 30 (App. 33).—This finding is not based on the 
evidence, as the evidence showed that the pharmacist-manager was 
selected by Appellants, but was sent to Washington for instruction, 
training, and approval. The Appellees at the trial said that he was not 
competent, yet the Appellees never advised the Appellants of this fact. 


P—Finding No. 33 (App. 34).—The Court has signed a finding of 
fact which says that the Appellees did not unqualifiedly represent to the 
Appellants that they did not need any experience to successfully operate 
a drug store. Consider this in the light of Plaintiffs’ Exhibit No. 1, 
Appendix 42, where these Appellees said: 


"Experience in this field is absolutely unnecessary." 


Q—Finding No. 35 (App. 34).—The finding of fact is that the Ap- 
pellees made a bona fide effort to give Appellants the benefit of their 
experience, and then listed in the finding some of the things which they 
claimed Appellees did. The Court, in signing this finding, has virtually 
adopted the testimony of Appellees rather than the testimony of the 
Appellants; yet the Court said in its memorandum (App. 19): 


' | The Court can find no substantial reason for af- 
fording the conflicting testimony of the witnesses of 
either party a higher degree of credibility than that af- 
forded the opposing party." 


R—Finding No. 37 (App. 34).—This finding is so obviously 
improper under the facts of this case as to need no evidence to refute 
it. The facts in the case have demonstrated completely that, not only 
did investors need experience, but they needed good management; and 
one of the complaints against the Appellants by the Appellees is that 
they did not take care of the business and did not spend enough time 
there. This is a fact that is self-proving. 


S—Findings Nos. 38 and 42 (App. 35).—The real difficulty with 
these findings of fact is that they are not really findings of fact. They 
are arguments. This Court could take those findings of fact and say 
that the Court decided this, but to do so would not be correct, as the 
Court at no time ever made such findings. What the Court said was 
that, even though not true, such representations were of a promissory 
nature and, in view of the experience of the Appellants, Appellees 
should not have been believed by the Appellants. 


T—Findings Nos. 43 through 47, inclusive (App. 36).—Our dif- 
ficulty with these findings is that they presume that the testimony of 
the Appellees was believed—contrary to what the Court said; and, 


secondly, they are predicated upon a misapprehension of the situation. 
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If the manager who had been designated by Appellants and sent for 
training to the Appellees, was not trainable or susceptible of training, 
and not competent, it was the duty of the Appellees to notify the Appel- 
lants of this fact so they would not endanger their investment with an 
incompetent employee. 


U—Findings Nos. 48, 50 and 52 (App. 36 and 37).—These findings 
deal with the allegations in the franchise brochure, containing certain 
projections of profits, and the findings basically are that they were not 
guaranteed or assured; and it may be that they could be so construed, 
except that they are claimed to be based on the present Dart Drug 
operations. This is a question of law and not of fact, and we have 
treated of this problem in the section immediately preceding this one. 


CONCLUSION 


Every person who has defrauded another generally states—when he 
is called into court—exactly what these Appellees are saying. They 
generally say: He should not have believed me, I did not say it ab- 
solutely, the representations were of a promissory nature, and his loss 
was his own fault. 


The simple facts are that Haft, who was operating eight small drug 
stores in the District of Columbia area, went into a joint venture with 
an advertising man. They worked up a brochure predicated upon some 
non-existent system for operating drug stores, and they built it into a 
glowing fool-proof system for people to make money by an investment 
of their money with their profits to come solely from the system, 
know-how and efforts of Dart Drug Corporation. They told the public 
how this Mr. Haft had in a period of six years turned a $26,000.00 in- 
vestment into millions. They told about how one could obtain fabulous 
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profits. They advertised in the Wall Street Journal. From all over the 
country came replies from people who wanted to earn money without 
working through this 'fool-proof" investment. 


Among the persons who were influenced by the glowing brochure 
were the Appellants herein. They read the brochure which contained 
the advertisement, and they met with Haft and the advertising man, and 
the promises were repeated. They turned over $20,000.00 to Appellees, 
and they signed a long-term lease in Charlotte, North Carolina, 
personally guaranteeing the rent, all because Haft had approved the 
location and because they believed that he had the magic touch in drug 
store operations. 


Then Appellants opened their drug store, and the secret system 


seemed to have vanished because they lost money from beginning to 
end and closed down with a loss of almost $100,000.00 after operating 
for only four months. Before they closed their doors they went to the 
Appellees and said: We cannot operate the drug store successfully. 
Will you please operate the drug store just like you said you would. 
And appellees said: No, we no longer do that. It was then that they 
closed. 


When Appellants brought this action the Appellees said: These 
representations were of a promissory nature and even though they were 
false they are not actionable. You did not manage the drug store right. 
Your manager would not take our training. You did not use our 
methods. Your losses were probably caused by stealing, and finally, 
you are such experienced people that you should have known better 
than to have believed all those sunshiney things we falsely claimed when 
we got you to give us your $20,000. 
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It is respectfully submitted that the decision of the trial Court 
yelow was wrong and it should be reversed. 


Respectfully submitted, 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellees, the questions presented by the 
instant appeal are as follows: 


1. Whether an issue is properly before this Court when 
(i) the issue was not raised by appellants in the pretrial state- 
ment of issues to be tried, (ii) when appellants never sought to 
amend their complaint to include this issue, (iii) when the issue 
was raised for the first time midway through trial without 
prior notice to appellees, and (iv) when appellees' objection 
to the inclusion of the issue in the trial was sustained from the 
bench and thereafter in denial of appellants’ motion for a new 
trial. 


2. Whether appellants are entitled to relief in an action 
for fraud and deceit where the representations relied upon 


are (i) not false in fact or not known to be false at the time 
made, (ii) do not pertain to presently existing facts or condi- 
tions, and (iii) are not shown to be material, and/or (iv) are 
not the proximate cause of appellants’ damages. . 


3. Whether in a non-jury action charging six specific 
instances of fraudulent misrepresentation, the trial court was 
clearly erroneous in finding that appellants' evidence did not 
clearly and convincingly sustain each allegation where the 
documentary evidence relied upon by appellants to support 
five of the six allegations, in fact contradicted the allegations, 
and conflicting oral testimony is involved in the resolution of 
the sixth allegation. 


4. Whether a negotiated, written contract which is signed 
by one of the parties thereto is a lawful contract binding upon 
both parties where the other party, though not signing the con- 
tract, performs the contract pursuant to its terms. 


5. Whether a drug store franchise agreement is an "in- 
vestment contract" under Section 2(1) of the Securities Act of 
1933, 15 U.S.C. §77b(1), where the franchisees have both 
primary and final responsibility for operating the franchised 
drug store, including, without limitation, the hiring and firing 
of employees, buying and selling of merchandise, selection 
of site locations and fixtures, control of receipts and expendi- 
tures and arranging for accounting, legal and insurance 
services and where the franchisor is neither a stockholder, 
officer, director or employee of the corporate franchisee. 
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1 
COUNTERSTATEMENT OF THE FACTS 


The Dart Drug Franchise Program 
Commencing in the winter of 1959-1960, appellee (defendant below) 
Dart Drug, a regional discount drug store chain operating in the Wash- 


, The trial court's 74 findings of fact and ultimate fact (JA 29-40) constitute 
a complete narrative of the facts as were proposed by appellees. These find- 
(continued) 


ington, D.C. area (JA 47), developed a drug store franchise program as 
a joint venture with Mr. M. Belmont Ver Standig and his corporate 
interests. Mr. Ver Standig was a locally prominent advertising agent 
(JA 187) with prior successful experience in developing franchise 
programs (JA 187-188). In connection with the development of this Dart 
Drug franchise program, Mr. Ver Standig supervised the development 
of a franchise brochure (Pl. Ex. 1; JA 188)? The franchise brochure 
was designed to explain the Dart Drug franchise program. In addition 
to the general promotional advertising in the brochure, an extensive 
amount of accounting and statistical material was included therein. 
Financial statements, the accuracy of which is undisputed (JA 118-119, 
164, 172, 188, 208) were provided by Dart Drug's certified public ac- 
countants. 


Comparative sales and statistical data, the accuracy of which is 
likewise undisputed, were compiled by an outside market research 
organization, Data Unlimited, Inc. (JA 164, 172, 188, 208). Reprints of 
newspaper articles were included in the brochure, and the Dart Drug 
franchise system was described in some detail. The brochure describes 
a number of franchise plans for drug stores, differentiating basically 
between those with and those without a pharmacy department and dis- 


1 (Continued from preceding page) 


ings of fact were adopted by Judge Tamm: (a) after he prepared a detailed 
memorandum opinion, at the conclusion of which he directed "counsel [to] 
prepare and submit findings of fact and conclusions of law . . ." (JA 22); 
(b) after defendants below submitted proposed findings; (c) after plaintiffs 
below submitted "findings"' and objections to defendants’ proposed findings 
(JA 23-29); and (d) after briefing and oral argument ensued on plaintiffs’ ob- 
jections to defendants' proposed findings. Judge Tamm was procedurally 
justified in this regard to adopt defendants’ proposed findings. See United 
States v. El Paso Natural Gas Co., __ US __, 12 L.Ed.2d 12 (April 6, 
1964), opinion of Justice Douglas (pp 16-17) and Justice Harlan dissenting 
(pp. 20-21) on this matter of the trial court adopting proposed findings. 


2 This Court, on appellees' motion, ordered that the brochure need not be 
incorporated in the Joint Appendix because of its bulk. Three copies of the 
brochure have been deposited with the Clerk of the Court for the Court's 
perusal. 


tinguishing between the "'owner-operated" store, and the ''Dart- 
managed-operated store'’ (See brochure, "Costs-Profits" section, p. 
26). On pages 27 and 28, id., various estimates and projections are set 
forth in the brochure in connection with the potential expenses and 
profits of these different classes of franchised drug stores. Reference 
is made to "a minimum $35,000 to $40,000 original cash investment, or 
down payment" for an owner-operated franchised store, the ''approxi- 
mate" costs to open, and a "total cost"' approximation of $95,000. 
"Projected" returns on the original down payment or the cash portion 
of the total investment is shown at bottom of pages 26 and 27, id., 
where "projected" statements of income are presented, depending upon 
three different annual sales volumes. The accuracy of the underlying 
data forming the basis of these projections was never disputed (JA 118- 
119, 164, 172, 188, 208). Dart Drug had three stores in operation fora 
full year as of March 31, 1959 (JA 47; Pl's. Ex. 1, CPA se from 
which the financial projections were based. 


The next step in implementing the franchise program was the 
publication of an advertisement in the Wall Street Journal (JA 42, 188- 
189). Thereafter the voluminous inquiries (JA 189) were screened to 
eliminate clearly unacceptable applicants which had no business exper - 
ience, and interested parties were supplied with a brochure (JA 189-190, 
191-192). After interested persons had received and presumably re- 
viewed the brochure, they were invited to come to Washington, D.C. to 
discuss the Dart Drug program (JA 189, 192). They were specifically 
invited to bring their lawyer and accountant (JA 190; see brochure 


"How to Begin" section, p. 29). The response was so great to the 


owner -operated franchise plan that the Dart-operated franchise plan 
described in the Wall Street Journal advertisement and the brochure, 
supra, was never implemented. No franchise agreement providing for 
Dart's operation and management of a franchised drug store was ever 
awarded (JA 190). 


Mr. Ver Standig's role was to handle preliminary screening of ap- 
plicants, mail the brochure to interested parties and to conduct the 
initial negotiations with interested applicants, to be followed by detailed 
negotiations with Dart Drug representatives (JA 192). 


Appellants’ Inquiries and Conferences with Dart Drug Representatives 


One of the first inquiries about the Dart Drug franchise program 
came from a Mr. Harmon Miller of Atlanta, Georgia, and negotiations 
were under way with Mr. Miller when the individual appellants and Mr. 
McIlvaine came on the scene in the early part of 1960 (JA 91-92, 102, 
140, 170, 193). Mr. Reeves, one of the appellants, is related to Mr. 
Miller, and he accompanied Mr. Miller (and apparently Mr. Miller's ac- 
countant or attorney) to a Washington, D.C. conference with Mr. Ver 
Standig (JA 92, 140, 169, 193). 


Thereafter, Mr. Smith, one of the appellants, became interested 


in the Dart Drug franchise program through his cousin, Mr. Reeves 
(JA 91) and Mr. Miller (JA 91-92, 102). Mr. Smith, who made the 
initial contacts on behalf of his group, never saw the Wall Street Journal 
advertisement relating to the Dart franchise program in advance of 
securing the brochure (JA 95). Mr. Smith is a native of North Carolina 
and he resided in Waldorf, Maryland where he was a successful 
restaurant operator having, by his CPA's estimate, a gross income 
from his business interests at around $200,000 per year (JA 91, 138). 
Mr. Smith thus initiated preliminary contacts with Mr. Ver Standig ex- 
pressing an interest in a Dart franchise, and he thereafter conferred 
with Mrs. Guest, a Northern Virginia real estate broker (JA 174-175), 
whom he had known for a long time (JA 91, 17 4). Mrs. Guest in turn 
interested Mr. James McIlvaine, a long-standing friend of hers, and he 
also considered the possibilities of securing a Dart franchise (JA 155). 
Mr. McIlvaine was, and is, an eminently successful businessman and 
entrepreneur in the Washington, D.C. area, being, among other things, 


President of Suburban Savings and Loan Association, a director of many 


corporations and a holder of extensive real estate interests (JA 159- 
160, 202, 227). 3 


Two formal meetings of the parties took place early in 1960 in Mr. 
Ver Standig's offices. Present were Messrs. Ver Standig, Smith, 
Mcllvaine and Mrs. Guest, and Mr. Haft, president of Dart Drug was 
present at one of these meetings (JA 92-93, 102-103, 194, 196, 203-204). 
Mr. Smith also met independently with Mr. Ver Standig from time to 
time during this stage of negotiations. Mr. Reeves was not present at 
any of these meetings (JA 169-174, 195-196). 


At these meetings, the conferees discussed store locations and 
competition. Mr. Ver Standig discouraged the individual appellants and 
Mr. Mcllvaine from considering a site in a shopping center because the 
expense was prohibitive (JA 198, 228). Appellants and Mr. Mcllvaine 
were informed and made fully aware of the competition they could ex- 
pect from other Charlotte drug stores, particularly Eckerd's Drug 
Company, which operated a chain of drug stores in Charlotte (JA 196- 
197, 198-199, 201-203, 208-209, 229-230). Messrs. Smith and MclIl- 
vaine made independent investigations of the Dart Drug franchise during 
this time (JA 102, 104-105, 107, 147-148, 196-197, 210, 227, 230, 233, 
241; see pp. 42-43, infra). 


As a result of these conferences, an understanding was reached 
between the parties wherein the individual appellants and Mr. McIlvaine 
were to receive an exclusive franchise territory embracing a 60-mile 
area around Charlotte, North Carolina, with certain areas excluded due 
to prior commitments made by Mr. Ver Standig to other parties (JA 
199-200). Plaintiffs were interested in developing a multiple-store 


3 : : : 
Mr. McIlvaine, for example, made an investment in the Charlotte Motor 


Speedway, Charlotte, North Carolina, at about this time which was; "ten 
times" the $45,000 he allegedly invested in a Dart Drug franchise during 
its total tenure of operation. (JA 161-162) 


operation in this geographic area (JA 196, 226-227) and in return for 
the exclusive grant of the area agreed to pay Dart Drug the sum of 
$10,000. Dart Drug agreed to credit this sum against the first $10,000 
of royalty payments calculated on gross sales of the prospective 
business at the rate of 2%, which eventually would become payable to 
Dart Drug after the store opened (JA 105-106). 4 This is all the money 
Dart ever received from the Charlotte franchisees (JA 108), except for 
merchandise purchased. 


The franchise plan selected by appellants and Mr. Mcllvaine was 
the owner-operated type (JA 104), whereunder the store's operations in 
all material respects were controlled by the franchisee. 


After Mr. Haft approved a site location for the first Charlotte area 
drug store, extensive negotiations ensued between counsel as to the 
specific terms of the franchise agreement between the parties. The 
prospective franchises were represented by counsel in Fairfax, 
Virginia, and Charlotte, North Carolina, and Dart Drug was represented 
by counsel in Washington, D.C. Numerous contract revisions were 
made, and on August 13, 1960, the individual appellants and Mr. McIlvaine 
returned an executed franchise agreement to Dart Drug, together with 
a check for $20,000, $10,000 for the exclusive geographic area around 
Charlotte to be credited as advance franchise fees, and $10,000 for 
merchandise purchased from Dart (D's. Ex. 20A, JA 61; D's. Ex. 2, 

JA 61-63; D's. Ex. 21A, JA 63; D's. Ex. 22A, JA 64; D's. Ex. 8, JA 64; 
JA 105-106). 


The franchise agreement of August 13, 1960, was not signed by 
Dart Drug due to difficulties experienced by appellants in obtaining a 
pharmacy license from the North Carolina Pharmacy Board. These 
difficulties involved the terms of the franchise agreement. However, 
the difficulty was resolved without further modification of the agree- 
ment. A pharmacy license was issued to appellants and the parties 


4 Soe also D's Ex. 8, JA 65; D's Ex. 3, JA 70-71, 77. 


commenced performance pursuant to the terms of the August 13, 1960 
franchise agreement (JA 205, 219-220, 246-247). 


Messrs. Smith, McIlvaine, Reeves and Mrs. Guest meanwhile had 
formed a North Carolina corporation, Drug Management, Inc., to oper- 
ate franchised drug stores (Pl. Ex. 2) and after the franchise contract 
was signed, efforts were focused on opening the Charlotte store. Mr. 
Smith, president of the corporation, was the active member of the 
Charlotte franchise group and the other Charlotte investors looked to 
him as the managing executive (JA 162-163, 171-172, 178, 195, 225). 


With the guidance and assistance of Dart Drug (see pp. 23-24, 
infra), the store was opened informally on November 21, 1960, formally 
on December 1, 1960, and was operated by a pharmacist-manager (Mr. 
Alfred Muratori) hired by Messrs. Smith and Reeves, with Mr. 
Mcllvaine's concurrence (JA 107, 161). From the outset the franchisees 
experienced intensive price competition from a regional Charlotte drug 
chain known as Eckerds (JA 123, 211-212). Little attention was paid to 
the business by the Charlotte franchisees and obvious mismanagement 
existed (see pp. 23-33-34, infra). Mr. Smith experienced credit diffi- 
culties which affected relations with suppliers because of.a pending 
criminal indictment (JA 204-205, 211-212, 224, 237). After the store 
was operated for four months at a loss, the store was voluntarily 
closed (JA 124) by appellants in March, 1961, and this action was there- 
after commenced by the individual and corporate franchisees, except 
for Mr. McIlvaine. (Many additional facts relating to these events 
which commenced in the winter of 1960, are in dispute and will be dis- 
cussed in detail in the context of the 28 findings of fact challenged by 
appellants. However, the above framework of facts will form a basis 
for a discussion of these factual issues which are in dispute.) 


A non-jury trial was held before Judge Tamm three years after the 
action was commenced, with all of the individuals discussed above 
testifying, except for the franchisees' pharamacist-manager, Mr. 


Muratori, who, as the trial developed, loomed as the person best quali- 
fied to testify as to the difficulties experienced in operating the store. 


The trial was based on six allegations of fraudulent representation 
made by appellants, which were incorporated in the pretrial statement, 
namely: (1) that appellants did not need any experience to successfully 
operate a drug store; (2) that appellants needed only $35,000 to $40,000 
to open a drug store; (3) that Dart Drug would give appellants sufficient 
information and instructions and would train employees so that appel- 
lants could successfully operate drug stores; (4) that appellants would 
earn as much as 144% to 210% on their investment if they operated the 
drug stores themselves; (5) that Dart Drug had successful operations of 
this kind all over the country; and (6) that the appellants could operate 
the store and later, if, after they had started to operate the store, they 
desired Dart Drug to operate the store, Dart Drug would take over and 
operate it, and appellants would then make a return of at least 64% on 
their investment. Also in issue was the question of whether appellants 
were entitled to statutory relief under the Securities Act of 1933 on the 
theory that the Dart Drug franchise program was an "investment con- 
tract,” so as to give rise to a statutory cause of action for fraudulent 
representation against Dart Drug as an unregistered security. So far 
as the six specific allegations of fraudulent misrepresentation are con- 
cerned, appellants alleged that they all took place in the franchise 
brochure, except that the promise to take over and operate the store at 
appellants’ option (6 above) was made orally (JA 13-14). 


Judge Tamm's Decision (JA 14-23) 


In a detailed memorandum opinion, Judge Tamm reviewed the 
salient facts adduced at trial and ruled against appellants on all six 
issues of fraudulent misrepresentation. Judge Tamm also ruled that 
the evidence did not establish the franchise agreement as an "invest- 
ment contract” giving rise to a statutory cause of action for fraudulent 


misrepresentation under the Securities Act. Following denial of appel- 
lants' motion for new trial, this appeal was taken. 


ADDITIONAL STATUTES INVOLVED 


Section 2(1), Securities Act of 1933, 15 U.S.C. §77b(1): 


"The term 'security' means any... investment 
contract..." 


SUMMARY OF ARGUMENT 


1. Six allegations of fraudulent representation were set forth in 
the pretrial statement filed a year before trial, and two years after the 
action was commenced. Of these No. 5 was the allegation that Dart 
Drug fraudulently misrepresented that it had successful franchise 
operations all over the country. (Judge Tamm found such a representa- 
tion was never made.) Three years after the action was commenced, 
and near the close of appellants' case in chief, without any prior notice 
to appellees by motion to modify the pretrial statement or to amend the 
complaint, appellants tried to introduce a seventh issue into trial, 
namely, whether Dart Drug fraudulently represented its corporate 
status to appellants. Upon timely objection, Judge Tamm confined ap- 
pellants to the six pretrial allegations. Appellants now collaterally 
pursue the seventh allegation by wrapping it up, as it were, with allega- 
tion No. 5 above, even though appellees, lacking notice, had no oppor- 
tunity to prepare a defense to this seventh issue. There is no reason 
why appellants could not have given timely notice well in advance of 
trial that this seventh allegation would be raised, and under applicable 
precedent, the seventh allegation is not fairly before the Court for 
decision on the merits. Even if the merits of this issue are reviewed, 
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the record shows there was always a "Dart Drug" corporation in 
existence during this period of reorganization, and appellants assuredly 
were never prejudiced by this reorganization in any event. No detri- 
mental reliance on this matter of Dart Drug's corporate status is re- 
vealed in the record. 


2. Asa matter of law, fraudulent representation of a material fact 
to induce a contractual relationship is actionable only where it is shown 
by clear and convincing evidence that a (1) material (2) existing (3) fact 
is (4) knowingly misrepresented and (5) relied on to appellants' 
damage. All of appellants' pretrial allegations, except No. 5 alleging 
that Dart Drug had successful operations all over the country, are either 
promissory in nature, matters of opinion, or speculative of future earn- 
ings potential. As for allegation No. 5 the representation was never 
made at all and the other "non-existing-fact"’ representations were not 
made as alleged. Dart Drug had no intent to deceive the appellants. 

The trial court found that "Plaintiffs have failed to maintain their burden 
of proof..." (JA 19). Appellants case on appeal necessarily must rest 
on this Court concluding that the findings by Judge Tamm were clearly 
erroneous. 


3. Disregarding the issue of whether the respresentations were or 
were not actionable as a matter of law, it becomes evident that Judge 
Tamm was not clearly erroneous in deciding the facts against appellants 
on the six allegations of fraudulent representation. 


a. First, reference to ''no experience needed to operate a 
franchised drug store’ was accompanied by clear, written representa- 
tions that the franchisees must rely on assistance, instruction and 
training by Dart Drug, the franchisor, as a substitute, not for general 
business experience, but for experience specifically in the retail drug 
field. The record shows that Dart Drug in good faith cooperated with, 
advised, assisted and instructed the Charlotte franchisees in setting up 
and operating their franchised drug store. The Charlotte franchisees, 
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on the other hand, did not take advantage of the proffered training, did 
not give the store the needed management, did not follow Dart Drug's 
advice and recommendations as to store operation after the store was 
physically organized in accordance with Dart Drug's system at the 
time it was opened. 3 


b. Second, with reference to the allegations that the Charlotte 
franchisees needed only "$35,000 to $40,000 to open a drug store," 
these figures were clearly represented in the brochure as approxima- 
tions only. In actual fact, in the categories set forth in the brochure 
the Charlotte franchisees spent only $35,054, if expenditures, purchases 
and commitments made by them, which were not contemplated in the 
brochure and were due to special circumstances, are excluded. More- 
over, at trial, Smith, appellants' principal witness, revised this allega- 
tion by testifying that their complaint was that Dart had represented 
that $55,000 was sufficient and conceded that appellants were not rely- 
ing upon the $35,000-$40,000 down payment figures in the brochure. 
Dart Drug had notified the Charlotte franchisees before they signed the 
franchise contract that a ''minimum investment of $50,000"' would be 
required to open the store, and the evidence shows that appellants 
actually expended only $51,054, in opening the store. The''total cost" 
to open a franchise drug store was estimated in the brochure to be ap- 
proximately $95,000 and appellants never expended this total sum to 
open their drug store in any event. Thus, Judge Tamm correctly 
decided that Dart Drug never misrepresented the cost to open a drug 
store, and there is no evidence that Dart sought, in any way, to mislead 
appellants on this point. 


c. Third, with reference to the allegation that the franchisees 
would receive training and instruction that would enable them to suc- 
cessfully operate the drug store, Dart Drug indeed offered and gave 
training and instruction, much of which was never accepted or followed 
by appellants. Dart Drug never guaranteed appellants’ success, and 
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the Charlotte franchisees were made well aware of such factors as com-~- 
petition and the need for sound management. 


d. Fourth, Dart Drug did not guarantee or in any way assure the 
franchisees that they would earn "'as much as 144% to 210% on their 
investment.” The brochure represented projected profits only and 
these were based on Dart Drug's earnings experience alone, as clearly 
stated in the brochure. As for Dart's experience, there is not a 
scintilla of probative evidence to show that the presentation of Dart 
earnings, and for that matter, that any of the statistics and financial 
presentations in the brochure, were based on anything other than ab- 
solute fact. 


e. Fifth, the allegation that "Dart had successful franchise opera- 
tions all over the country"’ was never proven. The place in the 
brochure where appellants asserted this representation was supposed 
to have appeared clearly states, to the contrary, that Dart was a 
regional Washington, D.C. drug chain, and that its franchise program 
was new. Moreover, appellants were in contact with other franchisees, 
particularly Mr. Miller, of Atlanta, Georgia, and well knew that the 
franchise program was in its infancy. 


f. Sixth, Dart Drug never orally promised to take over the fran- 
chised store and operate it at the option or request of the franchisees. 
Although the brochure did set forth a Dart-operated franchise plan, 
this program was never put into effect, and in any event, appellants 
elected to have the owner-operated franchise store in Charlotte, North 
Carolina. The brochure clearly presents the two plans and there is no 
documentary evidence to show that the plans could be combined. 


4. Apart from the fact that on the merits no material fact was mis- 
represented with respect to the franchise agreement appellants have no 
statutory cause of action for fraudulent misrepresentation. The fran- 
chise plan, as selected by the Charlotte franchisees, as well as the con- 
tract they executed (binding on both parties) contemplated that control 
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over the franchisees’ investment rested solely with them, not with Dart 
Drug. Appellants organized, managed and solely controlled the corpora- 
tion they formed to operate the franchise drug store. Except for the 
$10,000 advance on royalties paid to Dart Drug for their exclusive geo- 
graphic area and $10,000 for a merchandise order from Dart Drug, all 
funds invested by appellants were paid to and put at the disposal of their 
own corporation, Drug Management, Inc. Dart Drug could not thus con- 
trol appellants’ investment of money. In this posture, no statutory "'in- 
vestment contract" existed within the meaning of the Securities Act of 
1933 where, under applicable precedent, ''control" rests in the hands of 
the franchisees. Thus, the substantive issue of whether a statutory 
fraudulent misrepresentation took place is never reached. | 


ARGUMENT 


I 


Dart Drug's internal reorganization and corporate con- 
solidation is an issue which was raised for the first time 
during trial and is not fairly before the Court 


Appellants have raised an issue on appeal dealing with Dart Drug's 
corporate reorganization which is not fairly before the Court on appeal. 
The pretrial statement on which the trial was based recited six areas 
of dispute (JA 13-14), one of these issues (No. 5) being whether Dart 
Drug fraudulently represented that it had successful operations of this 
kind all over the country. Appellants made no recital in the pretrial al- 
legations of any issue having to do with Dart's fraudulently representing 
its corporate name, status or organizational structure, and never at any 
time sought to so amend their complaint. Near the close of appellants’ 
case, and without prior notice to appellees, the issue was raised for the 
first time when appellants called Mr. Haft, president of Dart Drug, as 
an adverse witness (JA 183). Upon appellees' objection, Judge Tamm 
ruled that appellants’ testimony must be confined to the six allegations 
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recited in the pretrial statement, but allowed appellants’ counsel to 
pursue his line of inquiry in the belief it would relate to the allegation 
that Dart Drug had successful operations all over the country (JA 184). 


The trial commenced on Wednesday, November 13, 1963 (JA 91) 
and Judge Tamm made this ruling on Friday, November 15th. On Tues- 
day of the following week, November 19, 1963, appellants had secured 
exhibits from the SEC (JA 45, 49, 54, 57) and introduced them at the 
last day of trial on Wednesday, November 20, 1963, through Mr. Haft for 
the purpose of pursuing the same issue which Judge Tamm, on the pre- 
ceding Friday, had admitted for a limited purpose only. In its Opposi- 
tion to Plaintiffs’ Motion to Vacate Findings of Fact filed February 20, 
1964, appellees registered their objection ayain at this last-ditch effort 
to inject a new issue into the proceedings. By denying appellants’ mo- 
tion, the Trial Court implicitly agreed that the injection of this issue 
was improper and the issue, now reasserted in this appeal, is thus one 
which (i) was never part of the pretrial statement, (ii) was raised mid- 
way in trial without prior notice to defendants, and (iii) was excluded by 
Judge Tamm at trial and his denial of appellants’ motion for a new 
trial. Appellants never explained why this matter could not have been 
raised long before trial and appellees were never apprised of the need 
or extended the opportunity to prepare any defense to the issue. 


In an apparent effort to sidestep Judge Tamm's ruling, appellants 
in their seventh statement of the questions presented, followed by exten- 
sive argument (Appellants’ Br., pp. 3. 7, 16, 18(A)), seek in this appeal 
to insert the issue of Dart Drug's corporate consolidation and internal 
reorganization along with one of the issues which was tried, namely, 
whether Dart Drug fraudulently represented that it had successful opera- 
tions all over the country. Considered on the merits, appellants’ own 


evidence shows the spurious nature of this "seventh issue," (see dis- 
cussion of finding No. 8, infra), but it is submitted that this Court need 
not, and should not, reach the merits of this "seventh issue"’ in view of 
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the abundant authority requiring issues raised at trial to be kept within 
defined limits set forth in the pretrial statement, unless compelling 
reasons are present and no prejudice is shown. Int'l. Brotherhood of 
Boilermakers ...v. N.L.R.B., 104 U.S. App. D.C. 142, 143, 259 F.2d 
957, 958 (1958); Fleming v. Ayoud, 206 F. Supp. 860, 864 (D.D.C. 1962), 
affirmed 114 U.S. App. D.C. 301, 315 F.2d 47 (1962); Blanken v. Bechtel 
Properties, Inc., 194 F.Supp. 638, 641-642, (D.D.C. 1961), affirmed 112 
U.S. App. D.C. 97, 299 F.2d 928 (1962). Accord: Lynch v. Call, 261 
F.2d 130, 132 (10th Cir. 1958); Olson v. Shinnikon Kisen K.K., 25 F.R.D. 
7, 9 (E.D. Pa. 1960); Payne v. S.S. Nabab, 302 F.2d 803 (3rd Cir. 
1962). 


Curiously, in Fisher v. Sinrod, et al., 197 A.2d 846, 847 (D.C. Mun. 
App. 1964), also an action asserting, inter alia, fraudulent misrepresen- 
tation and a case where plaintiff-appellant also was represented by the 
same counsel representing appellants herein, Judge Meyers speaking 
for the Court refused to consider a new issue raised by the appellant 
therein for the first time on appeal: , 


'. , . [Failure to rely on this theory in the trial court 
prejudiced the rights of both appellees to meet the 
question * * * Having tried the case below on one. 
theory and lost, appellant is not in a position to 
present a new one before us." 


For the foregoing reasons, appellees submit that the Court should 
not entertain this "issue" relating to appellees’ corporate structure 
which is so belatedly asserted by appellants. Appellants’ action was 
filed on August 28, 1961, more than three years before trial, and there 
is a conspicuous absence of any reason for not following the orderly 
procedures formulated by the Federal Rules of Civil Procedure and the 
Rules of our District Court which are designed to prevent "surprise," 
expedite trial proceedings and minimize "prejudice" to defendants dur- 
ing trial. 


0 


The law of fraudulent representation militates against 
most of appellants’ allegations as a matter of law 


A. Law of Fraudulent Representation 


Appellants’ burden was proof of an intentional and knowing mis- 
representation of a material, existing fact which was relied upon to 
their proximately caused injury. E. g-, Baker v. Baker, 54 U.S. App. 
D.C. 214, 296 F.2d 961 (1924); Thompson v. United States, 109 F.Supp. 
283, 284 (D.D.C. 1952); Pritchard v. Dailey, 168 N.C. 330, 84 S.E. 392 
(1915). And, the proof must be "clear and convincing,’ Public Motor 
Service, Inc., et al. v. Standard Oil Co. of N.J., 69 U.S. App. D.C. 89, 
91, 99 F.2d 124, 126 (1938), (Mem. Op. JA 16). It is not enough for ap- 
pellants to have shown a mild overstatement of business values, Porter 
v. Reid, 19 F.Supp. 898, 904 (D. Mass. 1948), or understandable puffing, 
Rosenberg v. Howle, 56 A.2d 709, 711 (D.C. Mun. App. 1948). 


The threshold question raised by the allegations of fraudulent mis- 
representation in this case is whether the allegations, even if proven, 
are actionable, for the courts have drawn a line between representations 
of a material, existing fact and promissory representations, such as 
statements of future earnings and matters of opinion. See Pritchard v. 
Dailey, supra; Leece v. Griffin, ____Colo.__., 371 P.2d 264, 265 (1962), 
future income of land which plaintiff purchased not an actionable 
representation; Lincoln v. Keene, 51 Wash. 2d 171, 316 P.2d 899 (1957) 
representations of future income not actionable; Franklin Life Insurance 
Co. v. Taggard, 296 S.W. 2d 335 (Tex. Civ. App. 1956), representation 
that net return on premiums will be 15% per annum, judgment for in- 
sured reversed; Pustniak v. Vilimas, 352 Il. 270, 185 N.E. 611 (1933); 
see generally, C.J.S., Fraud §54, p. 320, and annotation at 27 ALR 2d 14. 


Moreover, a promissory representation is actionable in tort when, 
and only when, at the time the promise was made there existed no in- 
tent to perform the promise. Cofield v. Griffin, 238 N.C. 377, 78 S.E. 


2d 131, 134, 40 A.L.R. 2d 966 (1953); Giotis v. Lamkin, 145 A.2d 779, 

781 (D.C. Mun. App. 1958). For, otherwise, as this Court declared in 

Baker v. Baker, supra, 54 U.S. App. D.C. at 217, 296 F.2d at 964: 
"False representations as to matters of intention, not 


amounting to a matter of fact, although it may have 
influenced a transaction, is not fraud at law." 


In the context of franchise or distributorship operations courts have 
granted relief for fraudulent representation only where material facts, 
usually past earnings, as contrasted to prospective potentialities, have 
been knowingly misrepresented. Hanson v. Ford Motor Company, 278 
F.2d 586 (8th Cir. 1960); Harry Alter Company v. Chrysler Corp., 285 
F.2d 903 (7th Cir. 1961). Considered against such legal criteria, the 
only allegation of misrepresentation asserted by appellants which is 
factual in character rather than promissory, prospective or opinion in 
nature, is: 
(5) that [defendant] Dart Drug had successful opera- 

tions of this kind all over the country."" (Emphasis 

supplied) 
Abundant documentary evidence was adduced at the trial to prove, and 
as Judge Tamm found, that this representation was never made. (See 
discussion of finding No. 53, infra.) As for the other allegations of mis- 
representation, appellants' very statement of them demonstrates that 
they relate either to promissory or opinion matters apart from the fact 
that the evidence also establishes they were never made in'the first 
instance, and that there was never any intent to deceive appellants. To 
the contrary, Dart's good faith dealings with appellants was made 


abundantly clear. 


B. Appellants Misapply the Law of Fraudulent Representation and 
Misinterpret Judge Tamm's Decision Below 


At trial appellees did not dispute the obvious; the Franchise 
brochure is an enthusiastic presentation of the Dart franchise program. 
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However, the question of fraudulent misrepresentations has little to do 
with enthusiastic presentations per se. Rather, these allegations in- 
volve specific elements and burdens of proof and these Judge Tamm, in 
his findings of fact found not to be present. With respect to the first 
five allegations of fraudulent representation, ° the brochure speaks 

for itself. As for the sixth allegation of fraudulent representation, 
namely, the alleged Dart promise to take over the Charlotte store at the 
franchisees’ request, Judge Tamm found that this representation was 
never made (JA 19). 


Appellants’ argument that Dart Drug officials had a knowing intent 
to deceive the Charlotte franchisees is unsupported by the record. In 
the first instance, the brochure, as discussed hereafter, includes an 
abundance of evidence which, carefully read, in itself clearly contradicts 
and refutes the allegations which appellants predicate upon it. More- 
over, the good faith efforts on the part of Dart Drug officials to cooper- 


ate with, supervise and instruct the Charlotte franchisees in the opera- 
tion of their store is compelling evidence of the bona fides characteriz- 
ing appellees’ dealings with the Charlotte franchisees. 


Contrary to appellants’ assertion [Appellants' Br., p. 16], Judge 
Tamm did not state or infer "that [appellants] could be overreached 
with impunity and without fear of liability to the appellees." Certainly 
the undisputed business experience and expertise of the Charlotte fran- 
chisees was one of the factors involved in Judge Tamm's decision. But, 
it was one of many. Clearly, the demonstrated incredulity of Mr. Smith 
(e.g., JA 101, 109-112, 117), the principal party testifying on behalf of 
appellants, weighed heavily with Judge Tamm and may well have been 
the persuasive consideration resulting in his conclusion that the sixth, 


—_—_——————————— 


; See p. 8 supra. 
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alleged oral representation © was never made. The evidence does not 
compel us to find he was clearly in error. 


Appellants point to Hight v. Richmond Park Improvement Co., 47 
App. D.C. 518, 534 (1918), and F. H. Smith Co. v. Low, 57 App. D.C. 
167, 18 F.2d 817 (1927) as support for their appeal of the trial court 
conclusions, and while they are clearly distinguishable, they require 
our consideration. ; 


In Hight, plaintiff alleged that defendant, as part of a land improve- 
ment transaction, fraudulently represented that certain houses to be 
constructed would cost at least $5,000. Defendant entered into a con- 
struction contract "knowing that the houses would cost much less than 
$4,000 each" (p. 524) and with cheap houses being built, the houses would 
not sell for a sufficient amount to satisfy the trust deeds against them. 
The trial court dismissed the case on defendant's motion to dismiss, 
and this Court of Appeals reversed, finding that defendant intentionally 
misrepresented the cost of the houses as shown by the plans and 
specifications. In furtherance of its scheme to defraud plaintiff, de- 
fendant had completed 8 of the 10 houses at a cost of $3,550. This 
constituted: 

"more than an expression of values; they amounted to 
fraudulent misrepresentations within the rule that 
where one promises to do a certain thing, having at 
that time no intention of keeping his agreement, it is 
a fraudulent misrepresentation and actionable as 
such (p. 534)." 
Defendant was viewed as a trustee under the facts of the case (p. 535) 
with consequent fiduciary duties. 


S That appellants could operate the store and later, if after they had 
started to operate the store, they desired Dart Drug to operate the store, 
Dart Drug would take over and operate it (JA 14) 
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In the Smith case, defendants apparently admitted the alleged mis- 
representations were made and were false and known to be false, for the 
pleas simply denied the plaintiff had relied on the representations made 
by defendants, and alleged that plaintiff acted on the basis of information 
independently obtained. A jury verdict and judgment for plaintiffs were 
entered on the trial of these issues. The Court of Appeals affirmed, 
noting that defendant's representations alleged in the complaint were 
badly misleading. 


The Hight and Smith cases are readily distinguished on their facts. 
We submit that appellants have shown no controlling authority for the 
disposition of this case in their favor, this appeal primarily being based 
on the argument that the findings of fact are clearly erroneous. 


I. 


The Challenged Findings of Fact Are Abundantly Supported 
in the Record 
Appellants declare that 28 of the 74 findings of fact adopted by 

Judge Tamm are clearly erroneous. The Court does not have the bene- 
fit of references to the evidence of record in support of appellants’ 
position and in most instances, the findings are challenged largely out- 
of-hand with no more than unsupported conclusions. It should be noted 
that appellants do not squarely challenge the findings relating to the 
sixth pretrial allegation, that of the alleged Dart takeover (findings 55- 
58), but challenge Judge Tamm's conclusions collaterally by attacking 
finding 12. Discussion of finding 12 will be taken up in the context of 
this sixth pretrial allegation, as the disputed findings are taken up 
seriatum. 


1. General Findings (Nos. 1-32) 


The findings of fact in this category which appellants challenge are 
No. 8, 28 and 30. 
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a. No. 8—Dart's Corporate Status 


Appellants are not squarely disputing the fact that Dart Drug is 
a Washington, D.C. discount drug chain, controlled and operated by Mr. 
Haft, but appear to be seeking a new finding of fact dealing with Dart 
Drug's corporate reorganization and consolidation in the spring of 
1960. Notwithstanding our contention that this issue is not properly be- 
fore the Court for the reasons discussed above (pp. 13-15), this issue is 
an attempt to elevate form over substance. The representation is not 
shown to be material to appellants, andthere is nothing in the record to 
indicate that the Charlotte franchisees would have acted in any way dif- 
ferently if the facts as urged by the appellants were true. 


The evidence introduced at trial by appellants (without an op- 
portunity for appellees to explain and defend) reveals that in 1954 the 
first Dart Drug Store was opened at 1801 Columbia Road, N.W. (Pl. Ex. 
16, JA 47, 186). The name of the corporation organized in 1954 by 
Herbert H. Haft was "Dart Drug Corporation."” (Pl. Ex. 21, JA 49-53). 
As additional Dart Drug stores were opened over the years (Pl. Ex. 16, 
JA 47), each store was separately incorporated and was a part of the 
Dart Drug family of stores controlled by Mr. Haft (Pl. Ex. 16, JA 45, 

Pl. Ex. 21, JA 51-52). On March 28, 1960, the original "Dart Drug 
Corporation" was changed to "Dart Drug Corporation, 18th & Columbia 
Road" (Pl. Ex. 22, JA p. 54-57). Prior thereto, a new and separate 

"Dart Drug Corporation" was organized under the laws of the State of 
Delaware (Pl. Ex. 23, JA 59) on March 25, 1960. This latter corporation 
filed an application to do business in the District of Columbia on June 6, 
1960 (Pl. Ex. 23, JA 57-58). A public stock offering was thereafter 

made, based on an SEC registration statement filed March 30, 1960, anda 
prospectus filed June 20, 1960 (Pl. Ex. 16, JA 45). This reorganization 


took place during the period of time the Charlotte franchisees were 
negotiating with Messrs. Ver Standig and Haft (JA 92, 103), but before 
the franchise contract was signed by the Charlotte franchisees in 
August, 1960 (JA 65, 76). 
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There is not a scintilla of evidence in the record that Mr. Haft 
was not the controlling shareholder and dominant executive in Dart Drug 
during the corporate reorganization connected with Dart's offering of 
stock. The record does not show that the Charlotte franchisees were 
intentionally and knowingly deceived because they may technically have 
had initial contacts with "Dart Drug Corporation, 18th & Columbia 
Road" (presumably before March 25, 1960) instead of "Dart Drug 
Corporation."" The internal corporate reorganization incident to going 
public (JA 183, 244) can hardly be said to be a matter material to ap- 
pellants' decision to enter into a franchise agreement with Dart Drug— 
whatever its "name" was during this period of internal reorganization. 
There is not a scintilla of probative evidence in the record to show that 
appellants would have acted differently had they known which of the Dart 
corporations Mr. Haft technically represented during preliminary 
negotiations and the fact remains that during all relevant times, "Dart 
Drug” had a continuous corporate existence. 


Irrespective of whether it was "Dart Drug Corporation, 18th & 
Columbia Road” (a D.C. corporation), 'Dart Drug Corporation" (a D.C. 
corporation) or "Dart Drug Corporation” (a Delaware corporation) which 
Mr. Haft represented during negotiations with the Charlotte franchisees, 
during this period of time Dart Drug was obviously carrying on many 
other corporate activities. Rent presumably was paid on leases, mer- 
chandise presumably was bought and sold, employees presumably were 
on the payroll, etc. Appellants offered no evidence that Dart Drug 
business was not "as usual" or that this corporate reorganization af- 


fected Dart Drug's actual business practices. 


For these reasons, and absent affirmative evidence to show 
that the Charlotte franchisees would have been prejudiced by dealing 
with one "Dart Drug" corporation rather than another, when Mr. Haft 
was the controlling shareholder and operating executive of all, this is- 
sue should be dismissed on its face. 
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No. 28—Reason for Dart's Failure to Sign the Agreement 


In respone to appallants' unsupported conclusion that this 
finding "is predicated upon no evidence", the Court's attention is 
respectfully invited to the record: JA 205, 219-220, 246-247. 


No. 30—Charlotte Pharmacist-Manager 


Mr. Muratori, the pharmacist-manager of the Charlotte store 
was hired by appellants and Mr. McIlvaine (JA 107, 161), and Mr. 
Muratori did not submit to the Dart Drug training as contemplated (JA 
224, 254), which fact was known to Mr. Smith at that time—contrary to 
what appellants now urge (JA 115, 224, 254; finding No. 36 unchallenged). 


2. "No Experience To Successfully Operate a Drug Store” (Nos. 33-37) 
a. 


Appellants do not dispute finding No. 34 which relates to the 
need tor consideration of the franchise Brochure as a whole in evaluat- 
ing the allegations relating to experience, and that representations in 
the Brochure dealing with experience are qualified and supplemented by 
the disclosure on the same page relating to guidance and training to be 
offered by Dart Drug in connection with the franchise operation. The 
advertising representations contemplated the franchisees’ participa- 
tion in the training program and adherence to Dart Drug's advice and 
suidance. (See Brochure, "How to Begin" section, p. 30; JA 108-112, 
115-117, 184). Implicitly, finding No. 33 dealing with the qualified— 
clearly and fairly qualified—nature of this representation is abundantly 
supported by the record. 


b. No. 35—Dart's Assistance Which Was Given 


Appellants’ inability to muster any persuasive strength for 
their allegation regarding ''no experience” is revealed in their chal- 
lenge to finding No. 35 which narrates the training, in struction and ad- 


vice which Dart did give to the Charlotte franchisees. Appellants imply 
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that this finding is based on oral testimony which Judge Tamm was re- 
luctant to accept. The fact is that this testimony was (1) almost com- 
pletely uncontradicted and (2) is supported by abundant documentary 
evidence. Dart Drug, as a matter of fact, did act throughout in good 
faith to give the Charlotte franchisees the benefit of its experience (JA 
110, 117, 179, 223-238, 248-251, 255-257; D's Ex. 27-29, JA 88-90) through 
manuals relating to store accounting procedures and advertising (D's 
Ex. 4, D's Ex. 5, JA 81, D’s Ex. 19, D's Ex, 24, JA 205, 226); through 
assistance in site selection and store fixturization and design (JA 95, 
97, 116-117, 156, 170-171, 179, 225); by ordering merchandise in 
preparation for the store opening (D's Ex. 7, JA 80-81, D's Ex, 27, JA 
88, 96, 250-255); by clearing up difficulties with the North Carolina 
Pharmacy Board (JA 205, 219-220, 246-247); by sending representatives 
to Charlotte to provide on-site advice and instruction incident to the 
store's grand opening and thereafter to inspect store operations witha 
view to recommending improvements, all at Dart Drug's expense (JA 


114, 116, 171, 234-237, 248-249, 251, 254, D's Ex. 6, JA 82-87); by 
providing advertising and promotion services (JA 98, 193, 206-208, D's 
Ex. 28, JA 88-89), and by maintaining open lines of communication with 
the Charlotte franchisees at all times and at all stages (JA 204, 208, 
253, 256). 


c. No. 37—Ulimate Finding 


Wholly ignoring finding No. 36, appellants go on to conclude 
that a finding of ultimate fact No. 37 (based on findings Nos. 33-36) is 
"obviously improper'’—all without any reference to the record. As 
hereafter pointed out in appellees’ discussion of finding Nos. 60 and 61, 
and as found by the Trial Court, the Charlotte franchisees never took 
advantage of Dart'’s experience, instruction and guidance, which was one 
of the reasons for their failure. 


3. "$35,000 to $40,000 to Open a Drug Store" (Nos. 38-42) 


Appellants do not appear to advance a serious challenge to findings 
Nos. 38 and 42. Findings Nos. 39-41, which are not challenged at all, 
show that appellants expended only $35,054 to open the Charlotte drug 
store, adjusting for special circumstances not contemplated in the 
Brochure (finding No. 40, see JA 114; finding No. 62, JA 225, Pl. Ex. 3), 
and that their total outlay of money was less than the total estimated 
cost of $95,000, as clearly stated by Dart in the franchise brochure 
(finding No. 41, Sec. JA 137). Appellants’ accounting records, in 
evidence, support these figures (Pl. Ex. 7-12, especially "Record of 
Checks Drawn"), as does the undisputed oral testimony of Isadore Wolfe, 
a certified public accountant for appellant Smith (JA 134-137). 


It is also pertinent to observe that counsel for Dart sent a letter to 
Mr. Smith on August 4, 1960, before the franchise agreement was signed 
(D.'s Ex. 8, JA 66), pointing out that a minimum initial investment of 
$50,000 was required, and not only $35 ,000-$40,000. Mr. Smith, 
curiously enough, testified as follows: 


"Q. So it is your complaint in this case, not that it 
cost more than $35,000-$40,000 [to open] but 
that it cost more than $55,000? 


A. Absolutely.” (JA 105) 


The undisputed evidence showed that the Charlotte franchisees never 

spent as much as $55,000 by December 1, 1960, when the store formally 
Ht 

opened. 


* The store opened informally on November 21, 1960, nine days earlier. 
However. to be conservative, appellees have computed appellants’ costs 
through the grand opening on December 1, 1960. 


4. "Information and Instructions Would Be Given so that the Charlotte 
Franchisees Could Successfully Operate Drug Stores" (Nos. 43-47) 

Again appellants with a broad brush seek to overturn findings with- 
out a single reference to the record in support of their position. Docu- 
mentary evidence is ignored (see discussion of finding No. 35 dealing 
with the support, instruction, training and advice which Dart Drug did 
give the Charlotte franchisees). Finding Nos. 43-47 are largely a 
repetition of findings Nos. 33-37 and record citations are applicable to 
both groups of findings. Additional record support is as follows: 

No. 43 Pl. Ex. 1 (WSJ ad); Brochure "How to begin” 


section, p. 30 (JA 231-233); findings 48-52 dis- 
cussed infra. 


No. See finding No. 35, supra; JA 205, 208-209, 222- 
223. 

No. See finding No. 35, supra; also JA 233-237. 

No. Appellants have not cited any such record evidence. 

No. Trial Court's ultimate finding. 


As for appellants’ argument that Dart should have notified Mr. Smith 
that Mr. Muratori had chosen not to take advantage of Dart's training 
and was inadequately trained, the record shows that Mr. Smith was well 
aware of these facts (JA 115, 224, 254). 


5. 144%-210% Return on Their Investment" (Nos. 48-52) 


Presumably appellants have abandoned this allegation and concede 
the accuracy of findings Nos. 48, 50 and 52. Mr. Smith acknowledged 
that profits were never "guaranteed" (JA 119) and so did Mr. Mcllvaine 
(JA 164), which is in accord with Mr. Ver Standig's testimony (JA 208). 
Mr. Haft testified that the first time he heard the word "foolproof"' was 
during the trial (JA 231). As stated above in appellee's ''Statement of 
Facts”, the Brochure contained only "projections", and the actual basis 
upon which they were predicated was undisputed (See finding No. 51). 
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6. "Dart Had Successful Operations All Over the Country" (Nos. 53-54). 


" 


Appellants take issue with the Trial Court's findings that there "is 
no evidence of record establishing that defendants represented that Dart 
Drug had successful franchise drug stores, or of any other type, all over 
the country." Appellees’ position is that such a representation was never 
in fact made. In the first place, the Franchise brochure (Pl. Ex. 1) at the 
section labeled "Financial Statements", there appears a letter from 
appellees’ certified public accountants, dated February 22, 1960, which 
states in part: 

"We have examined the books and records of Dart Drug 
Stores #5, #6 and #7 for the period April 1, 1958 | 
through March 31, 1959. Also we have examined the 
books and records of the remainder of the stores, 


all of which had operated for less than one year as at 
[sic] March 31, 1959." 


Pretty clearly, this statement has reference to the Dart Drug stores #1 


through 3 (Pl. Ex. 16, JA 47), plus its newly opened stores, #4 and 5. 
When negotiations took place with appellants, there were 8 or 9 Dart 
Drug stores then in existence, all in the Washington metropolitan area, 
and all controlled by Mr. Haft (Pl. Ex. 16, JA 47). The "Cost-Profits” 
section (pp. 27-28) of the franchise brochure shows as examples, the 
operating figures of these three drug stores. So far as the Wall Street 
Journal advertisement is concerned (Pl. Ex. 1, JA 42), the very first 
page of this 90-page Brochure states that: 
"{a] one of America's most successful drug discount 
store's operations is [b] now offering its franchise to 


investors in key cities throughout the country .. .."’ 
[brackets inserted] 


Dealing with first [a] above, the section of the franchise brochure en- 
titled "Sales Comparisons", prepared by Data Unlimited and duly veri- 
fied (JA 188), sets forth facts which appellants never challenged as be- 
ing anything other than absolutely true. Pages 7-8 of the Data Unlimited 


report shows a greater net profit per store by the Dart stores than by 
the leading chain stores across the country. Sales per square foot (p. 
10 of the report) likewise show Dart Drug to be the leader. In sales per 
hour (p. 11), average amounts spent per customer (p. 12) and in pre- 
scription sales (p. 14) Dart Drug is statistically shown to surpass its 
competitors. 


Other documentary and oral evidence further contradicts the asser- 
tion that Dart represented itself as having successful operations of this 
kind all over the country. In his testimony, Mr. Smith, president of 
Drug Management, Inc., referred to a reprint of a Richmond, Virginia, 
newspaper article appearing in the Franchise brochure (JA 120-122). 
This article states in flat contradiction to this allegation: 

"The promotion-minded drug chain now has nine stores 
in Metropolitan Washington. It has recently made 
franchises available across the nation, and other 
stores are scheduled this spring in Tuxedo Park, 
Maryland, and Atlanta, Georgia... He said his 
company has grown as a result of low drug prices 
and expects to have 300 stores across the nation with- 
in two years." (Pl. Ex. 1 Introduction” section, p. 2). 
(Emphasis supplied.) 
The same article states: ‘The Richmond store will be the first outside 
the Washington Metroplitan area for Dart Drug..." Mr. Smith con- 
ceded on direct examination that: 
"they [Dart] were just beginning to franchise stores 


and there wasn't but I think one or two franchise [4] 
stores [that] had just opened... ." (JA 94) 


Mr. Mclivaine (a resident of Northern Virginia) (JA 154) testified that: 
"Dart was going to franchise different areas for the opening of Dart 
Drug stores." (JA 155) 


Appellees' witness, Mr. Ver Standig, flatly denied any such 
representations were made to appellants (JA 209-210), but his testimony 


was unnecessary. Appellants, in their pretrial statement declared this 
representation was contained in the Franchise Brochure (JA 14), and 
the brochure itself is sufficient proof that no such representation was 
made. Inasmuch as the newspaper reprints in the Franchise brochure 
clearly state the actual number of Dart Drug stores in existence at the 
time and their regional nature, and recites the infancy of the franchise 
program, and inasmuch as the individual plaintiffs were in contact with 
Mr. Miller (the Atlanta franchisee) and Mr. Jurin (the Richmond 
franchisee) (JA 233), appellees submit that the record abundantly sup- 
ports finding No. 53. Moreover, it is significant that appellants do not 
challenge the accuracy of the Trial Court's finding No. 54. 3 


7. "Dart Will Take Over and Operate the Charlotte Store at the 
Franchisees' Request (Nos. 12, 55-58) 


Appellants collaterally attack findings Nos. 55 and 58 by charging 
that finding No. 12 is wrong. In appellants’ brief, p. 6, n. 1, they seem 
to concede this issue, but this is hardly clear (Cf. Appellants' Br. p. 15, 
No. 3). 


In discussing finding No. 12, dealing with the alternative and 
mutually exclusive nature of the different Dart franchise plans, appel- 
lants state that Judge Tamm made this finding "in total disregard of the 
evidence before him." Let us turn to the record. In the pretrial state- 
ment defining the issues to be tried, appellants alleged (JA 14): 


'(6) That the Ps could operate the store and later, if, 
after they had started the store, they desired Dart 
Drug to operate the store, Dart Drug would take over 
and operate it, and Ps would then make a return of 
64% on their investment.,, 4+» 


Ps assert that .. . so much of 6 as relates to the 
alleged 64% return were made in writing ina 
brochure and were also reiterated orally by one 
Ver Standig . . . in the presence of D. Haft." 
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With respect to "takeover" appellants thus asserted that this represen- 
tation was made orally. Now appellants argue for the first time that 
this was a written representation appearing in the brochure. 


Turning to the brochure, the reprinted Wall Street Journal ad- 
vertisement refers to the franchise plan in an "either—or” context. 
Page 26 of the "Costs-Profits" section refers to "an option of two basic 
types of franchises."" The forms of franchise agreements for each type 
of franchise, both appearing in the brochure, make no reference what- 
soever to a Dart takeover of a franchised store at the franchisee’s op- 
tion. Significantly, the brochure is silent on any conditions and terms 
dealing with a takeover by Dart of an owner-operated store. Small 
wonder that in the pretrial statement appellants stated that this 
representation was made orally and did not appear in the brochure. 


Turning next to the oral testimony, we find flatly contradictory 
testimony. Mr. Smith stated that Mr. Ver Standig made this "takeover" 
representation (JA 122) and pointed to inconclusive language in the 
Franchise brochure (JA 122-123). Mr. McIlvaine, one of appellants’ 
shareholders and officers, was significantly vague in support of this 
allegation and supplied no specific details concerning the alleged "'take- 
over" as one would expect of a businessman of his high caliber (JA 155- 
156, 157, 163-164). Mr. Reeves said that he made his "investment" 
based on representations Mr. Ver Standig made to Mr. Harmon Miller 
(JA 172), when he, Reeves, "was bored” and listened "halfheartedly” 
(JA 173). Another appellant, Mrs. Guest, who testified she was "'inter- 
ested in good investments" (JA 174), admitted she merely "leafed 
through” the franchise brochure (JA 178) and "didn't study it well" 
(Ibid.). Mrs. Guest was equally vague on this representation (JA 176). 


Mr. Ver Standig, testifying for appellees, declared that he presented 
the plans as alternative (JA 190) and explained himself as follows: 


"Q. Now were these alternative plans or could a 
single unit franchisee have both plans ? 
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No, one or the other. 


Now, was the plan designated as Plan 1.B 
[Dart-operated franchise] ever in fact offered | 
to the public? 


No, sir, never. 
Why not? 


Well, when the book came out and the shgbivies 
came in requesting franchises, it was obvious 
then that they [Dart] couldn't run both plans be- 
cause the greater amount of people wanted the: 
owner-operated plan and this would take time 
and they [Dart] couldn't go into the other; they: 
[Dart] couldn't do both.” (JA 190) 


Mr. Ver Standig's testimony is corroborated by the following: (1) 


the evidence is undisputed that not a single Dart-operated, franchised 
store was ever in existence; (2) the correspondence concerning and the 
drafts of appellants' franchise agreement exchanged between counsel for 
both parties dealing with the specific terms of the franchise agreement, 
contain absolutely no discussion or reference to such a "takeover," al- 
though the franchise agreement was modified and revised to incorporate 
numerous other, less significant changes (D's Ex. 20A, JA 61; D's Ex. 2, 
JA 61-63; D's Ex, 21A, JA 63; D's Ex. 22A, JA 64; D's Ex.'8, JA 64, 
JA 105-106); (3) the franchise agreement as signed by appellants, itself 
states: | 

"This Agreement supersedes and renders void any and 

all other agreements, either oral or in writing, between 

the parties hereto with respect to the subject matter 

hereof and contains all of the covenants and agreements 

between the parties with respect to said matter” (Pl. 

Ex. 3, JA 74); 
and (4) appellants contracted for a 60-mile exclusive area around 
Charlotte (JA 77) with a view to opening a chain of franchised drug 
stores (JA 166, 195, 196). As alleged, the "takeover" would necessarily 


be a fundamental part of the entire franchise arrangement with appel- 
lees, yet appellants, with collective business expertise which is not dis- 
puted, dealing at arm's length with appellees and through attorneys, of- 
fered no evidence relating to the supposed details and mechanics of how 
this takeover was to take place (JA 163-165). This is simply not con- 
sistent with business realities. In effect, appellants allege that Dart 
promised to take over a then indeterminate number of stores at the 
mere request of the Charlotte franchisees, with no specific contractual 
understanding as to allocation of profits, further investments, account- 
ability procedures, etc. Can it be doubted that these considerations 
rendered Judge Tamm incredulous ? 


8. "Reliance By the Charlotte Franchisees on the Franchise 
Brochure" (Nos. 59-62) 


a. No. 59-—Reliance 


Appellants declare that: 


"the attempt by the Court to find as a fact that [they] 
did not rely on the representations contained in the 
brochure is incredibly preposterous.” 


Appellants then dismiss the finding without any reference to the record 
and state: 


"there was no evidence in this case upon which such 
a finding could be predicated." 
Appellants are guilty of two mistakes. First, they do not read 
finding No. 59 closely enough to see that reference was to appellants not 
relying: 


"blindly on the statement in the franchise brochure, 
but they had sufficient business acumen to make an 
independent business judgment... . '' (Emphasis sup- 
plied) 


The second mistake is that appellants have the evidentiary burden of 
establishing reliance, and it would have been helpful to their cause to 
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point out where the record shows blind reliance on the representations 
in the brochure. Of course, they could not, for there we see undisputed 
evidence of appellants’ collective business experience and expertise in 
many fields. Appellants were in contact with the Atlanta franchisee, Mr. 
Miller, throughout their negotiations with appellees (JA 147-149, 210, 
233), conferred with the Richmond franchisee (JA 210, 233), contacted a 
stockbroker regarding Dart Drug (JA 102) and retained counsel for 
negotiations, supra. All these undisputed facts show that there was no 
blind reliance on what Dart Drug stated in the brochure. 


b. No. 60—The franchisees’ Indifference and Mismanagement 


The record makes abundantly clear that the appellants were 
unanimous in their indifference to the need for Dart's instructions and 
training, and that they failed to follow the Dart system in many material 
respects. (It is pertinent in this context to review what Dart Drug did 
do, and offer to do, to assist appellants in operating the Charlotte 
franchise, as discussed in the context of finding No. 35, supra.) 


Appellants hired a pharmacist-manager for their store and 
retained him even after they found he chose not to take advantage of the 
training which Dart offered (JA 115, 224, 254). Mr. Smith, who the 
other franchisees considered the operating executive of their corpora- 
tion (e.g. JA 162-163, 195), never found the need to send their cos- 
metician or any other employees to Washington, D.C. for training as 
recommended by Dart (JA 94, 115-116, 209); the time to take advantage 
of the recommended advertising instruction which was offered (JA 203- 
204, 209); the desire to learn just what the Dart Drug system was all 
about (JA 109-112), or the effort to see if Mr. Haft's recommendations 
were implemented (D's Ex. 6, JA 82-87, JA 116). In the face of these 
facts, the incredible testimony of Mr. Smith was: 


"Well, we followed them [Dart]. That is every uing they 
said to do, we did.” (JA 109) 
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The record is clear that mismanagement and lack of supervision, to- 
gether with pilferage and theft, accounted primarily for the failure of 
appellants’ franchised store (JA 136-137). 


c. No. 61—Awareness of Potential Competition 


The record is unmistakably clear that the Charlotte franchisees 
were aware, even as early as the preliminary negotiations, of the com- 
petition which they might expect (JA 196-197, 198-199, 201-203, 208- 
209, 229-230). 


9. Proximate Cause of Failure of the Franchised Store (Nos. 63-67) 


a. No. 63—Pilferage, Competition and Mismanagement 

Mr. Smith's CPA pointed to evidence of extensive pilferage and 
theft which accounted for the low gross profit of the Charlotte fran- 
chisee (JA 136-137). The Charlotte franchisees experienced extensive 
price competition from the beginning of their operations (JA 123, 211- 
212); and the record is replete with evidence of mismanagement, and 
general inattention to the day-to-day operations of the business (see 
finding No. 60, supra). See discussion of findings Nos. 48-52 with 
respect to how "foolproof" this system was represented to be; and dis- 
cussion of finding No. 61 above refers to the awareness of potential 
competition by the Charlotte franchisees. "Experience" is discussed in 
reference to findings Nos. 33-37, supra. 


b. No. 64—Smith, the Active Executive Among the Franchisees, 
The Trial Court's finding that Mr. Smith was the active execu- 

tive of the Charlotte group is hardly "outrageous." Aside from being 
president of Drug Management, Inc., Mr. Smith was also looked to by 
the other Charlotte franchisees as the moving force behind their invest- 
ment (JA 162-163, 171-172, 178, 198, 225) as did the Dart officials 
(JA 116-117, 217, 227; D's Ex. 7, JA 80; D's Ex. 5, JA 81; D's Ex. 6, 
JA 82). 


c. No. 65—Advice of Dart 


This finding has full support in the record (JA 111, 114-116, 
168-169, 179-180, 235-238, 250-251, D's Ex. 6, JA 82-87). As for Mr. 
Kovalsky's efforts on behalf of appellants, including his education and 
qualifications, see generally JA 248-258. Mr. Haft's laborious efforts 
were clearly shown (D's Ex. 6, JA 82-87), and there is no probative 
evidence that his recommendations were in fact implemented (Cf. 
testimony of Mr. Smith, JA 116, who testified on this point ‘TI do not 
know”). 


d. No. 66—Mr. Smith's Criminal Indictment Hampering Credit 
This finding, contrary to what appellants urge, is supported in 
the record (JA 204-205, 211-212, 224, 237). Mr. Smith was never called 
to refute or deny the existence of this fact. 


10. Allegations Charging Violation of the Securities Act of 1933 (Nos. 
69-74) 


a. No. 69—The Franchise Agreement 


The franchise agreement signed by the Charlotte franchisees, 
dated August 13, 1960, was accepted and performed by appellees and 
constituted the contract between the parties as clearly shown by the 
record as a whole. In thesecircumstances, a binding contract existed 
between the parties. Levinson v. Evening Star Co., 138 F.Supp. 947, 
950-951 (D.D.C. 1955); Smith v. Onyx Oil and Chemical Co., 218 F.2d 
104, 108 (3rd Cir. 1955); Corbin on Contracts §30 (1950); Williston on 
Contracts §§28, 90, 90a, 214 (1936); Restatement, Contracts §107; 12 


Am. Jur.. Contracts, p. 552. The only advantage which plaintiffs appar- 


ently hope to gain by disavowing the contract is to eliminate it as proba- 
tive evidence on the issue dealing with Dart's alleged promise to take 
over the Charlotte store at the franchisees’ request, and to avoid the 
“merger of representations” clause contained in the contract (JA 74- 


75). 


b. No. 72, 73 


The substance of finding No. 72 is discussed in Section IV fol- 
lowing immediately in connection with "control" of the franchised store. 
As for finding No. 73, the Court's attention is invited to the discussion of 
findings No. 12, 55-58, supra, pages 29-32. 


IV 


The Charlotte Franchisees, Not Dart Drug, Controlled 
and Managed Their Franchise Investment, So That There 
Was No "Investment Contract" Within the Meaning of the 
Securities Act of 1933 


1. Control Over the Franchise Rested with the Charlotte Franchisees 
(Findings Nos. 70-72) 

The Charlotte franchisees undertook to perform, and did perform, 
the numerous acts which show that control of and responsibility for the 
Charlotte franchise was solely in their hands. Appellants made the 
initial site selection for the franchised store (JA 95); they negotiated 
and signed the lease for the site (Pl. Ex. 3, JA 95, 107); they formed and 
controlled their own corporation to operate the Charlotte franchise (Pl. 
Ex. 2, JA 96); they hired a pharmacist-manager and all other employees 
to run the store (JA 104, 107, 109); they bought their own equipment and 
fixtures (JA 97, 107); they retained their own lawyers and accountants 
(JA 98, 105-106, 108); they purchased their own merchandise (JA 97, 
107), the great bulk of the merchandise being purchased locally from 
sources other than Dart Drug; they decided how much advertising to be 
done (JA 98, 108, 206); they followed the Dart System, instructions and 
advice, only to the extent they desired (JA 110-112, 206-208, D's Ex. 6); 
they made their own decision to close the Charlotte store (JA 124); they 
sold the equipment and stock thereafter (JA 99). In short, the Charlotte 
franchisees ran their own business (JA 104, 108, 240). Appellees mere- 
ly gave, and stood ready to give assistance. Appellees had no power 
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over appellants’ internal affairs, either as shareholders, officers or 
directors. Dart could recommend and advise, and give the Charlotte 
franchisees the benefit of its experience, but appellants had the ex- 
clusive power to spend their investment of money as they pleased. 


2. A Securities Act "Investment Contract" Is Not in Issue 


Plaintiffs misconceive the nature of an "investment contract” as 
contemplated by the Securities Act of 1933. To be sure, the individual 
appellants in a general sense “invested” their money in a Dart Drug 
franchise, but they never lost or relinquished the control and manage- 
ment of this invested money. Dart Drug did not receive money from 
the appellants, except for merchandise sold to appellants and for the 
“exclusive” given appellants. Appellees did not manage, control and use 
any of appellants’ money with a view toward paying the appellants a per- 


centage of whatever profits or sales were generated. To the contrary, 
appellees’ profits from the franchised store were dependent upon the 


collective efforts of the appellants. 


This is precisely the line of departure which the Supreme Court 
drew in Securities and Exchange Commission v. W. J. Howey Co., 328 
U.S. 293 (1946). In Howey, the issue involved a determination of whether 
a certain land sales contract, a warranty deed and service contract to- 
gether amounted to an "investment contract” within the meaning of the 
Securities Act. The respondents owned and operated a large citrus 
fruit enterprise and solicited sales of fruit growing land from people 
in distant localities which respondents would manage. The Court 
declared: 


"{AJll the elements of an investment contract are here. 
The investors provided the capital and share in the 
earnings and profits; the promoters manage, control 
and operate the enterprise."" (Emphasis supplied.) 


In reaching this conclusion, the Court observed the term "‘invest- 
ment contract" is undefined by the Securities Act or the legislative 
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reports. However, the Court noted that under state Blue Sky laws, the 
term had been construed to mean a contract or scheme for placing 
capital in a way intended to secure income or profit from its employ- 
ment solely through the efforts of the promoter or someone other than 
the investor. It defined an "investment contract” as follows: 


"In other words, an investment contract for purposes 
of the Securities Act means a contract, transaction 
or scheme whereby a person invests his money ina 
common enterprise and is led to expect profits solely 
from the efforts of a promoter or third party.” 
(Emphasis supplied.) 
Accord: Securities and Exchange Commission v. Los Angeles Trust 
D & MExch., 186 F.Supp. 830 (S.D. Calif. 1960), affirmed and modified 
285 F.2d 162, 168 (9th Cir. 1961), certiorart denied, 366 U.S. 919 (1961); 
Roe v. United States, 287 F.2d 435, 438 (Sth Cir. 1961), certiorari denied, 
368 U.S. 824 (1961). 


Another Fifth Circuit case, Blackwell v. Bentsen, 203 F.2d 690 (5th 
Cir. 1953), appeal dismissed 347 U.S. 925 (1954) (cited in Appellants’ 
Br., pp. 12-13) is wholly in accord with this rationale. However, appel- 
lants state that the investors in Blackwell had management control over 
their investment, but this is not a proper statement of the facts. In 
Blackwell the Court stated that the plaintiff-investors: 


“have no intention of occupying the land or cultivating it 
by their own efforts but were attracted thereto solely 
by the income to be derived through cultivation of the 
land by the [defendant's] management company." (p. 
693) 


Analagous decisions under the state Blue Sky laws involving con- 
struction of "investment contracts” are closer on their facts to the 
instant case. In State of North Carolina v. Heath, 199 N.C. 135, 153 
S.E. 855, 87 A.L.R. 37 (1930), owners of a copyrighted realty transfer 
system entered into a contract with one Freeman, whereby the latter 
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was to have the exclusive geographic use of the system in exchange for 
a fixed sum of money plus 20% of the gross receipts from the operation 
of the system and one-half the net profits obtained from certain sales by 
either contracting party in the geographic area. This was held not to be 
an "investment contract” under the state Blue Sky laws because the 
anticipated profits to be received by Freeman were, as the Court stated 
at 87 A.L.R. 37, 42, "dependent chiefly upon the efforts of Freeman and 
this, as indicated above, is its distinguishing characteristic.'’ Similarly, 
in Schmoyer v. Van Hosen, 111 Kan. 759, 208 P. 554 (1922), an exclusive 
right to sell, within a geographic territory, a certain article: for which a 
patent application was filed was held not to be a "security" within the 
meaning of the Kansas Blue Sky laws. In Sperry & Hutchinson Co. v. 
Hudson, __ Ore. __, 226 P.2d 501 (1951), the Oregon Supreme Court 
en banc ruled that the S & H Green Stamp Franchise or license plan was 
not an investment contract under the state Blue Sky laws because the 
licensee's profits were not due to the licensor's but rather, the 
licensee's efforts even though the licensee received numerous promo- 
tional aids from S & H and was under certain duties and obligations pur- 
suant to the license. 


Appellants in the instant proceedings were tradename licensees of 
Dart Drug (D's Ex.1, par. 1 A-B, 4B, 4K; 9; JA 66-68, 71, 73), and con- 
trols were built into the franchise agreement (Id. par. 4C, 4D, 4E, 4J, 


4K) as necessary to keep Dart Drug from losing these proprietary 
rights, E. I. DuPont de Nemours Co. v. Celanese Corp., 167 F.2d 484 
(CCPA 1948); Arthur Murray, Inc. v. Horst, 110 F. Supp. 678 (D. Mass. 
1953); Callman, Unfair Competition and Trademarks, §78.2 (1952). As 
franchisor, Dart's control over the Charlotte franchisees as set forth 
in the franchise agreement, was limited, having as its principal purpose 
the protection and preservation of the goodwill and tradename of Dart. 
But, insofar as the franchisee's profits and business operations were 
concerned, Dart Drug had no control. Appellants invested nothing with 


Dart ® for which they could expect to sit back and wait for Dart Drug 
to convert into monthly profits. On the contrary, appellants were to ac- 
count to Dart Drug for 2% of the sales which they generated. (D's Ex. 
3, par. 41; JA 70, 76-77). 


Finally, appellants refer to the "offer" of a Dart-managed store 
which the evidence shows was never implemented by Dart, nor elected 
by the Charlotte franchisees. (See discussion of finding No. 12, supra.) 
Assuming, arguendo, that under the Howey rationale, an agreement for 
a Dart-managed franchise store would constitute an "investment con- 
tract", this does not @ fortiorari give appellants a cause of action under 
the Securities Act. The Securities Act does not vest a cause of action in 
the public at large simply because an offer was made. Absent reliance 
upon such an offer as evidenced by a purchase of or investment in such 
an arrangement, appellants have no standing to ask this Court to con- 
sider such a case. Appellants do not fall within the statutory class of 
"persons purchasing such security ... ''as required to be entitled to 


relief, Section 12, 15 U.S.C. 877-1(2). Moreover, to obtain statutory 
relief appellants must prove a false, material representation or 


material omission of fact in violation of Section 12 of the Securities 
Act of 1933. Appellants have done neither and their cause of action 
under the Securities Act was thus properly decided by Judge Tamm. 


3 The $10,000 payment for the exclusive territory was credited by Dart 
as an advance payment of royalties payable to Dart from operations. Thus, 
while appellants were given an exclusive area, they in effect were not charged 
for it, but stood in a position of recovering the $10,000. 


CONCLUSION 


Appellants have strayed so far afield from the evidence and con- 
trolling precedent in the presentation of their appeal that it is a 
ponderous chore to point out every single inaccuracy or overstatement 
made. Nowhere is the practice more evident than in the conclusion to 
their brief (Br., pp. 24-26) where reference is made to a "'non- 
existent" system for operating drug stores. The record shows that this 
"non-existent" system turned the franchise agreement into a bona fide 
franchised Dart Drug store that opened in Charlotte, North Carolina, 
because of the instruction and guidance which Dart provided in good 
faith. 


The franchisees lost money, but this was due largely to their own 
inattention to detail and the business itself. Evidence of mismanagement 
is abundant. This and intensive price competition were factors outside 
appellees’ control. Appellees cooperated in good faith with appellants 
and performed as promised. It was never asserted that Dart breached 
its franchise agreement with appellant. 


We submit that the record as a whole fails to provide the requisite 


evidence that the Charlotte franchisees were defrauded in any way by 
Dart officials, and that the good faith of appellees in cooperating and 
dealing with the Charlotte franchisees is affirmatively established. Ap- 
pellants have not demonstrated that Judge Tamm's findings of fact were 
clearly erroneous, and appellants have failed to provide the requisite 
elements of proof as necessary to sustain the six allegations of 
fraudulent misrepresentation. 
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Appellees submit that the decision of the trial court should be af- 
firmed and costs assessed against appellants. 


Respectfully, 


ROBERT B. HIRSCH 
WILLIAM F. REED 
JACK L. LAHR 


1000 Federal Bar Building 
1815 H Street, N.W. 
Washington, D.C. 20006 


Attorneys for 
Dart Drug Corporation, et al. 


Of Counsel 


Arent, Fox, Kintner, Plotkin & Kahn 
1000 Federal Bar Building 
Washington, D.C. 20006 


October 15, 1964 
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JOINT APPENDIX 


[Filed August 28, 1961] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Division 
DRUG MANAGEMENT, INCORPORATED 


105 West Trade Street 
Charlotte, North Carolina 


BANKS L. SMITH 
Bryans Road 
LaPlata, Maryland 


EVA S. GUEST 
2827 Gallows Road 
Falls Church, Virginia 

and 
JAMES WILLIAM REEVES Civil Action No. 2846-61 
Mt. Holly, North Carolina 

Plaintiffs, 
Vv. 

DART DRUG CORPORATION 
5458 - 3rd Street, N.E. 
Washington, D.C. 

and 
HERBERT H. HAFT 
5458 - 3rd Street, N.E. 


Washington, D.C. 
Defendants. 


COMPLAINT FOR DAMAGES FOR MISREPRESENTATION AND FOR 
VIOLATIONS OF THE SECURITIES EXCHANGE LAW 


Count One 

1. The corporate Plaintiff is organized under the laws of the State 
of North Carolina, and did business in said State, and brings this suit in 
its own right. The individual Plaintiff, Banks L. Smith, is a resident of 
the State of Maryland and is a citizen of the United States. The Plaintiff, 
Eva S. Guest, is a resident of the State of Virginia, and is a citizen of 
the United States. The Plaintiff, James William Reeves, is a resident of 
the State of North Carolina and is a citizen of the United States. The 
individual Plaintiffs bring this action in their own right. The Defendant, 


2 Complaint 


pa eee 


Dart Drug Corporation, is a Delaware corporation, doing business in the 
District of Columbia and elsewhere. The Defendant, Herbert H. Haft, is 
a resident of the State of Maryland, and is a citizen of the United States, 
and is sued in his own right. The amount involved herein exceeds the 
sum of $3,000.00. 

2. The Defendant Herbert H. Haft is the controlling stockholder and 
principal person operating Dart Drug Corporation. Although it is in 


corporate form and has financed the said corporation through stock is- 
suances, the said Haft retains full and complete control of the defendant 
corporation. 

3. During the month of August, 1960 the said defendant Herbert H. 
Haft and the corporate defendant, by and through its agents, did repre- 
sent to the individual plaintiffs that plaintiffs could. without any prior drug 
store experience, open a Dart Drug discount store for asum of money 
of approximately $35,000.00, and from such investment they could either 
operate the drug store themselves or they could have an operation run 
by the defendant corporation, and that they would earn from said invest- 
ment up to 210% onan owner-operated store. That on a store operated by 
the defendant Dart Drug Corporation their return would be up to 125%, 
but not less than 64%. They represented in writing, also, that without 
any experience and under the direction of the defendant corporation and 
the individual defendant that the profits indicated could be made. 
Defendants further represented that the defendants would set up the 
store, give complete instructions on how it should be run, advertised 
and located, and in general that all the plaintiffs would need would be the 
initial investment. 

4. These representations made by the defendants were false and 
were known to be false, and the history of the Dart Drug Corporation 
operations had not been as described to the plaintiffs. 

5. The individual plaintiffs, believing the representations of the 
defendants, did form a corporation to operate a drug store. Said 
corporation was duly formed under the name of Drug Management, In- 
corporated. 

6. These plaintiffs, believing the representations as aforesaid made 
to them, did during the year of 1960 rent a place of business in 
Charlotte, North Carolina approved by the defendants, and plaintiffs did 


Complaint 3 
pay $10,000.00 under a franchise agreement with the Dart Drug Corpora- 
tion prepared by defendants. Plaintiffs bought fixtures, equipment and 
merchandise from the Dart Drug Corporation or through it; and did em- 
ploy personnel under the direction of the said defendants, and said 
defendants set up said drug store, directed the purchases, sold 
merchandise to the plaintiffs, and in general the plaintiffs did each and 
every thing required of them by the defendants. 

7. The said operation under the corporate form of Drug Manage- 
ment, Incorporated, was unsuccessful and did not produce profits but on 
the contrary the operation was so unsuccessful that the business ceased 
to exist. The plaintiffs by reason of the large losses were forced to 
close down Said operation, after approximately four (4) months. At the 
time of the closing plaintiffs had merchandise of the value of ap- 
proximately $28,000.00 on the shelf, and they had equipment which had 
cost them approximately $17,000.00. In addition, through this operation, 
plaintiffs lost large sums of money. The corporate defendant now has in 
its possession a franchise deposit in the sum of $10,000.00 paid to it by 
the plaintiffs. 

8. Prior to the closing down of the business the plaintiffs sought to 
have the defendant corporation operate the business, and the said 
defendant corporation refused to so operate the business. Upon this 
refusal, the plaintiffs unsuccessfully sought to return the merchandise 
and the equipment and recover back a portion of their money. 

9. The plaintiffs have suffered damage in the full sum ‘of $100,000.00, 
and demand judgment in said sum against the defendants and both of 
them. 


Count Two 

1. The plaintiffs herein adopt the allegations of Paragraph 1 of the 
First Count of this complaint. 

2. The defendant, Dart Drug Corporation, Peoceaented to the public 
and to these plaintiffs that they could invest money without experience in 
the drug business, and could earn large profits through the principal 
effort of the Dart Drug Corporation. That the Dart Drug Corporation was 
the promoter, and the plaintiffs looked to said promoter for the success 
of the investment, and under the provisions of the Securities Act of 1933 


Complaint 


defining securities "to include an investment contract,” the agreement 
by and between the Dart Drug Corporation and Drug Management, In- 
corporated, was within the provisions of the said Act, and said 
representations of the defendant corporation violated the said Act and 
particularly violated Section 77(1) in that the defendant corporation 
herein sold a security in volation of 77(e) of said Securities Act without 
registering the issue with the Securities Exchange Commission 

3. The plaintiffs rely upon the definitions in Section 77(b) of Title 
15, U.S. Code, Annotated. 

4. The plaintiffs, having received a prospectus in printed form, 
representing to them as the public that for an investment of $35,000.00 
they could by using the services of the defendant corporation establish 
an operation which would be profitable to a great extent and would earn 
large sums of money, did by virtue of such representations advance 
large sums of money—to-wit, the sum of $100,000.00—for the establish- 
ment of this investment; and the said representations being false, said 
plaintiffs lost their investment up to the sum of $100,000.00. and there- 
fore bring this suit under the provisions of the Securities Exchange Act, 
and also seek to hold liable the individual defendant herein under Section 
77(c) of Title 15 of the U.S. Code, Annotated, it being alleged herein that 
the defendant Herbert H. Haft was a controlling person within the mean- 
ing of that section. 

5. The plaintiffs did not discover the falsity of said statements and 
representations, and did not discover the facts so withheld and concealed 
by said defendants, until on or about March of 1961, and immediately 
thereupon the plaintiffs notified the defendants that plaintiffs desired to 
have the defendants restore to them their money and the defendants take 
back the equipment, merchandise and other items. 

6. The defendants have refused to take back said merchandise, 
equipment and fixtures, and have failed to return to the plaintiffs their 
moneys paid for said operation. 

WHEREFORE, plaintiffs claim of the defendants, and both of them, 
the full sum of $100,000.00. 

FRIEDLANDER AND FRIEDLANDER 
/s/ Mark P. Friedlander 
Attorneys for Plaintiffs 


Answer of Defendant (Dart Drug Corporation) 


[Filed November 16, 1961] 


ANSWER OF DEFENDANT DART DRUG CORPORATION 
Defendant DART DRUG CORPORATION, for its Answer to the 
Complaint heretofore filed against it, states as follows: 


COUNT I. 
First Defense: 

The Complaint fails to state a cause of action upon which relief can 
be granted. 

Second Defense: 

The defendant denies each and every allegation contained in said 
Complaint. 

Third Defense: 

1. Defendant admits that it is a corporation organized under the 
Laws of the State of Delaware and does business in the District of 
Columbia and elsewhere. Defendant is advised that it need not answer 
the other allegations in paragraph 1 since same are jurisdictional. 

2. Defendant admits that Herbert H. Haft is its controlling stock- 
holder and president. Defendant denies that Herbert H. Haft retains full 
and complete control of it. 

3. Defendant denies that it made any representations to the 
individual plaintiffs. Further answering, defendant states that neither it 
nor its agents had any conversations with plaintiffs, or any of them, prior 
to the execution of the Franchise Agreement, hereinafter referred to. 

4. Defendant denies that any representations made by it were false 
and known to be false. In the alternative, defendant states that if any 
representations were made by it, then plaintiffs did not rely on said 
representations. 

5. Defendant is without knowledge or information sufficient to form 
a belief as to the truth of the averment contained in paragraph 5. Further 
answering, defendant states that the Franchise Agreement, referred to 
hereinafter, was executed by Drug Management, Incorporated. 

6. Defendant admits that plaintiff Drug Management, Incorporated 
rented a place of business in Charlotte, North Carolina. Defendant ad- 
mits that plaintiff Drug Management, Incorporated paid $10,000 to it as 
consideration for an exclusive franchise agreement. Defendant denies 
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each and every other allegation contained in said Complaint. For further 
answer. defendant specifically denies that the plaintiff did each and 
everything required of them by the defendant and states that it did from 
time to time make suggestions to plaintiff as to how the drug business 
opened by said plaintiff might better be operated. That defendant had 
various conferences with plaintiff Smith as the president of the plaintiff 
corporation and that the attention of the said plaintiff Smith was called 

to the fact that said business was not being operated in a businesslike 
manner. That among the items called to the specific attention of the 
plaintiff were the following: 

(a) That plaintiff's president Banks L. Smith was engaging in 
illicit relationships with other employees of the corporation; 

(bo) That employees of the corporation were not devoting their 
full time and attention to the operation of the drug store; 

(c) That contrary to representations made to the defendant, 
the plaintiff corporation was unable to obtain reasonable credit because 
its president had been indicted for conspiracy to commit murder; 

(d) That the daily receipts of the drug business were kept by 
individual employees in their personal possession; 

(e) That insufficient security measures were taken at the 
premises; 

(f) That the business was not being advertised properly; 

(g) That the principals of the corporation were devoting insuf- 
ficient time to the operation of the business; 

(h) That there was insufficient supervision over the employees; 

(i) That large amounts of merchandise were not prepriced and 
that there were insufficient markings of the prices of said merchandise; 

(j) That the business was being conducted without sufficient 
inventory. 

(k) That the books and records were not properly kept. 

That plaintiffs ignored each and every suggestion made by said 
defendant. 

7. Defendant admits that said drug operation was unsuccessful. 
Defendant further admits that it was paid a sum of $10,000 as considera- 
tion for exclusive franchise. Defendant is without knowledge or informa- 
tion sufficient 'to form a belief as to the truth of the remaining averments 
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contained in said paragraph. 

8. Defendant denies the allegations contained in Siageanh 8. 

9. Defendant denies that it is responsible for any damages to the 
plaintiffs and states that if any damage was suffered by the plaintiffs, it 
is due to the inefficient and wasteful operation engaged in by plaintiffs as 
specified in paragraph 6 above. : 

10. Further answering, defendant denies that it entered into a 
Franchise Agreement with plaintiffs Smith, Guest or Reeves. Defendant 
admits that it entered into a Franchise Agreement with plaintiff Drug 
Management, Incorporated whereby said plaintiff acquired the right to 
adopt and use the trademark "Dart Drug” and certain benefits known as 
the "Dart Drug System" at a certain location near Trade and Tyson Streets 
in the City of Charlotte, in the State of North Carolina, in return for 
certain considerations to be payable to defendant. That thereafter, 
defendant Dart gave to plaintiff Drug Management, Incorporated, ex- 
clusive rights to adopt and use the Dart Drug” trade name’ and said 
"Dart Drug System" within the City of Charlotte, North Carolina, and a 
60-mile radius therefrom, but excluding Fayetteville, North Carolina, 
and any part of South Carolina, and that in consideration therefor, 
plaintiff paid to defendant the sum of $10,000. 

11. Further answering, defendant Dart states that the agreement in 
writing between the parties hereto provides that same contains all of 
the covenants and agreements between the parties with respect to said 
matter and supersedes any and all other agreements, either oral or in 
writing. Defendant further states that said agreement provides that 
plaintiff Drug Management, Incorporated shall alone be responsible for 
all loss or damage originating from or in connection with the operation 
of the retail outlet herein and Drug Management, Incorporated agrees to 
indemnify and save harmless defendant Dart of any loss or damage. 


COUNT I. 
First Defense: 
The Complaint fails to state a cause of action upon which relief can 
be granted. 
Second Defense: 
Defendant denies each and every allegation eaitatasa’ in said Com- 
plaint. 
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Third Defense: 

1. Defendant adopts its answer to paragraph 1 of the Third Defense 
of Count I of this Answer. 

2. Defendant denies the allegations contained in paragraph 2. 
Defendant specifically denies that it is a promoter under the provisions 
of The Securities Act of 1933. Defendant further specifically denies that 
it sold any securities in violation of said securities act. 

3. Defendant is advised that it need not answer the allegations con- 
tained in paragraph 3. 

4, Defendant denies the allegations contained in paragraph 4; denies 
that it made any false representations; and denies that The Securities 
Exchange Act is applicable hereto. Further answering, defendant states 
that if any representations were made, same were not relied upon by 
plaintiffs. 

5. Defendant is without knowledge or information sufficient to form 
a belief as to the truth of the averments contained in paragraph 5. 

6. Defendant admits that it has not returned to plaintiffs any 
monies paid hereunder, since it states that plaintiffs are not entitled to 
said refund. Defendant denies the other allegations contained in said 
paragraph. 

7, Further answering, defendant refers to Third Defense to Count 
I and prays that same may be read as part hereof. 


COUNTERCLAIM 


COUNT I. 

For Counterclaim against plaintiffs, Drug Management, Incorporated, 
Banks L. Smith, Eva S. Guest and James William Reeves, defendant 
DART DRUG CORPORATION, states as follows: 

1. In 1960, plaintiff Drug Management. Incorporated entered into a 
certain Franchise Agreement with defendant Dart Drug Corporation. 

2. Pursuant thereto, plaintiff Drug Management, Incorporated was 
given the privilege of adopting and using the trademark "Dart Drug” 
and further adopting a system known as "Dart Drug System."’ Various 
other privileges were given to plaintiff Drug Management, Incorporated 
by the terms of said agreement. 

3, In consideration therefor, said plaintiff sereed to pay to 
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defendant Dart the sum of 2 per cent of its gross receipts from the 
operation of any business established under such agreement. Plaintiff 
further agreed to advise defendant of the amount of gross receipts re- 


ceived by it. 
4. Pursuant thereto, plaintiff Drug Management, Incorporated did 
open and operate a drug store near Trade and Tyson Streets, in Char- 


lotte, North Carolina. 

5. By written agreement, plaintiffs Banks L. Smith, Eva S. 

Guest and James William Reeves, jointly and severally agreed that each 
of the restrictions imposed upon plaintiff Drug Management, Incorporated 
should be applicable to them as though they were licensees thereunder. 

6. Notwithstanding the above, plaintiffs have failed and refused to 
advise defendant of the total amount of gross receipts from ‘the operation 
of said business and have failed and refused to pay said 2 per cent of 
said gross receipts to defendant Dart. Notwithstanding the above stated 
guarantee, the individual plaintiffs have jointly and sev erally failed to 
pay said amount due defendant Dart. 

WHEREFORE, defendant Dart demands Judgment against plain- 
tiff Drug Management, Incorporated and against the individual plaintiffs. 
jointly and severally, for such sum aS may be found due and owing to the 
defendant Dart pursuant to said Franchise Agreement. : 


COUNT I. 

For further Counterclaim against plaintiffs Drug Management, 
Incorporated, Banks L. Smith, Eva S. Guest and James William Reeves, 
defendant DART DRUG CORPORATION states as follows: 

1 through 6. Defendant Dart repeats all of the allegations contained 
in paragraphs 1 through 6 in Count I of its Counterclaim. 

7. Plaintiff Drug Management, Incorporated did by said Franchise 
Agreement agree in writing to be responsible for all loss or damage 
originating from or in connection with the operation of said retail outlet 
and for all claims and demands for damages to property. directly or 
indirectly, resulting therefrom, said plaintiff agreeing to indemnify and 
save harmless defendant Dart of and from all claims, loss or damage. 
By agreement in writing, the individual plaintiffs Banks L. Smith, Eva S. 
Guest and James William Reeves did jointly and severally agree that 
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each of said restrictions shall be applicable to them in the same manner 
as though they were licensees thereunder. 

8. Whereupon, defendant Dart claims Judgment against plaintiffs, 
or any of them, from any sums as to which it may be found liable here- 
under and claims indemnification from said plaintiffs, and any of them. 

WHEREFORE, defendant Dart prays as follows: 

(1) That the Complaint herein be dismissed. 

(2) That it be awarded the affirmative relief requested herein. 

(3) That in the alternative, it have judgment against the proper 
plaintiffs on its Counterclaim. 

(4) That it be awarded reasonable attorney's fee. 

(5) And for other relief. 

/s/ J. E. Bindeman 


Attorney for Defendant Dart Drug 
Corporation 

436 Wyatt Building 

Washington 5, D.C. 


[Service] 


Answer of Defendant Gerbert H. Haft) 
[Filed Jan. 24, 1962] 
ANSWER OF DEFENDANT HERBERT H. HAFT | 
COUNT I. 
First Defense: 

The Complaint fails to state a cause of action upon which | relief can 
be granted. 
Second Defense: 

1. Defendant Herbert H. Haft admits that Dart Drug Corporation is a 
Corporation organized under the laws of the State of Delaware and does 
business in the District of Columbia and elsewhere. Defendant Herbert 
H. Haft admits that he is a resident of the State of Maryland and a citizen 
of the United States. Defendant Herbert H. Haft is without knowledge or 
information sufficient to form a belief as to the truth of the remaining 
averments in paragraph 1 of the Complaint. : 

2. Defendant Herbert H. Haft denies the allegations contained in 
paragraph 2. Further answering Defendant states that he is President 
and a principal stockholder of Dart Drug Corporation. 

3. Defendant Herbert H. Haft denies the allegations contained in 
paragraph 3. 

4. Defendant Herbert H. Haft denies the allegations contained in 
paragraph 4. 

5. Defendant Herbert H. Haft is without knowledge or information 
sufficient to form a belief as to the truth of the averment contained in 
paragraph 5. 

6. Defendant Herbert H. Haft denies the allegations contained in 
paragraphs 6, 7, 8 and 9. 

COUNT Il 
First Defense: 

The Complant fails to state a cause of action upon which relief can be 
granted. 

Second Defense: 

1. Defendant Herbert H. Haft adopts his answer to paragraph 1 of the 
Second Defense of Count I of this answer. 

2. Defendant Herbert H. Haft denies the allegations contained in 
paragraph 2. 

3. Defendant Herbert H. Haft is advised that he need not answer the 
allegations contained in paragraph 3. 
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4. Defendant Herbert H. Haft denies the allegations contained in 
paragraph 4; denies that any false representations were made by defendant 
Herbert H. Haft or defendant Dart Drug Corporation; and denies that the 
Securities Exchange Act is applicable hereto. 

5. Defendant Herbert H. Haft is without knowledge or information 
sufficient to form a belief as to the truth of the averments contained in 
paragraph 95. 

6. Defendant Herbert H. Haft denies the allegations contained in 
paragraph 6. 

Third Defense: 

As a separate and affirmative defense Defendant Herbert H. Haft al- 
leges that any cause of action based upon an alleged violation, if any, of 
Section 77(e) of Title 15 U.S. Code, Annotated is barred under the limita- 
tions of actions set forth in Section 77(m) of Title 15, U.S. Code, An- 
notated, 

Fourth Defense: 

As a separate and affirmative defense Defendant Herbert H. Haft al- 
leges that any cause of action based upon any other alleged violation, if 
any, of the Securities Act of 1933 is barred under the limitations of actions 
set forth in Section 77(m) of Title 15, U.S. Code, Annotated. 

Wherefore, Defendant Herbert H. Haft prays: 

(1) that the Complaint herein be dismissed with costs to the 
Plaintiffs. 
(2) and for other relief. 


ARENT, FOX, KINTNER, PLOTKIN & 
KAHN 


/s/ Blaine S. Butler 
Attorneys for Defendant Herbert H. Haft 


[Certificate of Service, January 24, 1962] 


Pretrial Proceedings 13 
[Filed October 2, 1962] 
PRETRIAL PROCEEDINGS 

Action for damages for false representations and for damages under 
SEC Act, 15 USC 77(1); counterclaim for money due under franchise 
agreement. | 
UNDISPUTED FACTS: 

P Drug Management Inc. is a North Carolina corporation. 

Ps Smith, Guest and Reeves are officers of said Drug Management, 
and, together with another person not a party to this action, are the 
stockholders in said corporation. : 

D Dart Drug Corporation is a Delaware corporation, doing business 
in the District of Columbia and elsewhere. 

D Haft is president of Dart Drug and owns 40% of the capital stock 
thereof in his own name. D Haft's wife owns 30% of the stock in Dart 
Drug. | 

During the summer of 1960, D Dart Drug Corporation submited to P 
Drug Management a proposed form of franchise agreement concerning 
proposed operation of a drug store in Charlotte, N.C., by Drug Manage- 

ment under the name of Dart Drug. 

No formal written franchise agreement was signed by both corpora- 
tions. 

On or about Nov. 21, 1960, P Drug Management etal a drug store 
in Charlotte, N.C. under the name of Dart Drug. Said drug store was 
closed March 25, 1961. 

On Aug. 22, 1960, P Drug Management paid to Dart Drug the sum of 
$20,000, of which $10,000, was credited to franchise fee, and $10,000 on 
account of merchandise. 

PLAINTIFFS contend that during the period May to Aug. inclusive of 
1960, Ds Dart Drug Corp. and Haft made various representations to the 
individual Ps with reference to the profits which could be realized by 
them from management of a Dart Drug Store; that various representations 
were made during the course of negotiations of such franchise agreement, 
more particularly: 

(1) That Ps did not need any experience to successfully operate 
a drug store; 
(2) That Ps only needed $35,000 to $40,000 to open a drug store; 
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(3) That Dart Drug would give Ps sufficient information and 
instructions and would train employees so that Ps could successfully 
operate drug stores; 

(4) That Ps would earn as much as 144% to 210% on their in- 
vestment if they: operated the drug stores themselves; 

(5) That D Dart Drug had successful operations of this kind all 
over the country; 

(6) That the Ps could operate the store and later, if, after they 
had started to operate the store, they desired Dart Drug to operate the 
store, Dart Drug would take over and operate it, and Ps would then make 
a return of at least 64% on their investment. 

Ps assert that representations 1, 2, 3, 4, 5 and so much of 6 as re- 
lates to the alleged 64% return were made in writing in a brochure con- 
cerning Dart Drug franchise furnished to Ps by Ds in Aug. of 1960, and 
were also reiterated orally by one Ver Standig, an employee and agent 
of Dart Drug, in Aug. 1960, in the presence of D Haft. 

Ps assert that the representation as to the taking over of the drug 
store operation by Dart Drug, if Ps desired to cease operating the store 
themselves, was made orally in Aug. 1960 to Ps by Ver Standig, in the 
presence of D Haft. 

Ps assert that several forms of proposed franchise agreement were 
submitted by Ds to Ps; that in Aug., 1960, P signed a form of franchise 
agreement submitted by Ds with certain amendments thereto on the face 


thereof, and also signed an addendum agreement; 
* OK 


[Filed December 16, 1963] 
MEMORANDUM OPINION 

In this action, the plaintiff corporation and three of its four stock- 
holders seek to recover damages from the defendant corporation. The 
plaintiffs base their action, first, upon a charge of fraudulent representa- 
tions on the part of the defendants and, secondly, upon a claim for money 
damages under the provisions of the Securities and Exchange Commission 
Act, Title 15 U.S.C. 8877(1), 77b, and 77e(c). 

The individual plaintiffs became interested through a newspaper 
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advertisement in the Wall Street Journal and/or from information received 
from other persons, in obtaining a franchise from the defendant corpora- 
tion for the operation of a drug store or drug stores in Charlotte, North 
Carolina. The individual plaintiffs are business people, and the fourth 
stockholder in the plaintiff corporation who, although not named as a 

party plaintiff, testified as a witness in the case, is an entrepreneur 
locally prominent in business and financial circles in northern Virginia. 
The defendant corporation operated and operates a number of discount 
drug stores in the Washington, D.C. area. 

In early 1960, the defendant corporation advertised in a substantial 
number of newspapers that it would sell franchises for the local operation 
of discount drug stores under the system of merchandising utilized by the 
defendant in the operation of its District of Columbia stores. : The plain- 
tiffs, during the summer of 1960, negotiated with the defendant corporation 
and its representatives and ultimately obtained a franchise for the ex- 
clusive operation of drug stores in the Charlotte, North Carolina area. 
The plaintiffs opened a drug store in Charlotte, North Carolina on or 
about November 21, 1960 and closed the store on March 25, 1961. The 
plaintiffs allege losses in the amount of $100,000 as a result of the opera- 
tion of the Charlotte drug store and contend that they are entitled to re- 
cover from the defendants because the defendants made representations 
to them during the course of their negotiations of the franchise agreement, 
which representations were false and fraudulent. 

The fraudulent representations, according to the plaintiffs, included 
assurances that the plaintiffs would not need any experience to success- 
fully operate a drug store, that they would need only $35,000 or $40,000 
to open a drug store, that the defendants would furnish the plaintiffs with 
information and instructions and would train employees so that the plain- 
tiffs could successfully operate drug stores, that the plaintiffs would earn 
as much as 100% to 210% on their investment, that the defendant corpora- 
tion had successful operations "all over the country," and finally, that if 
the plaintiffs decided not to operate the store after its opening, the 
defendent corporation would take over and operate the store on behalf of 
the plaintiffs, from which operation the plaintiffs would realize a return 
of at least 64% on its investment. 
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In the second count of their complaint, the plaintiffs contend that the 
defendants during the negotiations of 1960 submitted to the plaintiffs 
through the mails letters and documents containing false representations 
with reference to the franchise agreements. The plaintiffs contend that 
the franchise agreements submitted by the defendants to plaintiffs con- 
stituted a "security" and “investment contract" within the definitions of 
the Securities and Exchange Commission Act as more specifically 
identified heretofore. 

The defendants deny all allegations of false representations and deny 
that they made any agreement to take over the operation of the plaintiffs’ 
store if the plaintiffs desire them to do so, The defendants deny that the 
plaintiffs sustained any loss as a result of any conduct on the part of the 
defendants; and with reference to the second count of the complaint, they 
deny that the franchise agreement constituted a security or investment 
contract within the terms of 877, Title 15, U.S.C. 

COUNT I 

In seeking to establish fraud, the plaintiffs carry a heavy burden of 
proof. 

“Tt is settled also that fraud must be shown by clear and con- 

vincing evidence." Public Motor Service Inc. et al v. Standard 

Oil Co. of New Jersey, 99 F. 2d 124. 


"The rule is settled that in an action at law where the issue is 
fraud the party relying upon fraud must show that the mis- 
representations asserted were made either with knowledge 
of their untruth or in reckless disregard of the truth." Public 


Motor Service Inc. et al. v. Standard Oil Co. of New Jersey, 

supra. 

The individual plaintiffs and the other stockholder in the plaintiff 
corporation were experienced business people. They negotiated for their 
franchise from ithe defendant corporation with the advice and guidance of 
counsel. They individually or collectively conferred with representatives 
of the defendant corporation on a substantial number of occasions. They 
were in frequent contact with one or more other groups who were also 
negotiating for franchises in another, or other, sections of the country. 
The plaintiffs individually and collectively were cognizant of the potential 
competition in the Charlotte area from an old, established drug firm and 
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had reached rather definite conclusions as to what they could expect by 
way of price cutting from this firm. Their conclusions in this regard 
proved erroneous. 

The individual plaintiffs devoted but nominal time and attention to the 
ultimate opening and operation of their drug store in Charlotte, North 
Carolina. Each individual plaintiff devoted his major time to his other 


business activities. The plaintiffs hired a manager, who was the person 
directly operating the drug store. Although this manager came to 
Washington for the purpose of receiving the "training," which was offered 
as a part of the defendants' franchise agreement, he remained in Washing- 
ton for but a day or two and disdainfully declined to continue the indoc- 
trination course, apparently upon the basis that he was sufficiently ac- 


quainted with drug store operation and did not need this training. Although 
the defendants’ program called for the training of a cosmetician the 
plaintiffs never took advantage of this facility, and no other plaintiffs’ 
employee ever came to Washington or otherwise received the offered 
training. 

Prior to the closing of the Charlotte store in March, 1961, 
representatives of the defendant corporation visited the store to check 
upon the store's operation in an effort to determine reasons for the store's 
failure to prosper. This visit was arranged by the plaintiffs. This so- 
called inspection of the operation of the Charlotte store resulted ina 
number of suggestions incorporated in a letter addressed to 'the plaintiff 
corporation by the individual defendant Haft on March 7, 1961 {Defendant's 
Exhibit #6). This letter enumerated some 21 observations and suggestions 
directed to bringing the operation of the plaintiffs’ store into line with the 
procedures and practices of the defendant corporation and also to 
strengthen the administrative operation of the store. The suggestions in- 
cluded several addressed to the "security" procedures necessary to in- 
sure proper accounting for the store's merchandise and funds, the super- 
vision of cash register records, and included a criticism of'the fact that 
the store manager was on one occasion carrying the previous day's re- 
ceipts in his trousers pocket wrapped with a rubber band rather than 
depositing the receipts in a proper depository. This letter pointed out 
variances between the defendants’ practices and the plaintiffs' in market- 
ing and displaying merchandise, in utilizing the name of national brand 
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items in its advertising, and commented on a “lack in a Selling effort on 
the part of store personnel" in the cosmetic departments as compared 
with the experience of the defendant corporation in the operation of its 
stores. Comment was contained in the letter relating to the lack of keep- 
ing a “clean, neat store." The letter contained observations, suggestions 
and inquiries resulting from an examination of the books and financial 
records of the plaintiffs' operation, pointed out that the store hours were 
incompatible with the hours of greatest pedestrian traffic, and made other 
references to shortcomings in the operation including the fact that no 
Easter merchandise was displayed although the period of examination was 
shortly before Easter and competitive stores were displaying Easter 
merchandise. 

The above excerpts from the evidence in the case are enumerated for 
the purpose of indicating, at least partially, some of the apparent reasons 
for the financial difficulties resulting in the closing of the plaintiffs’ drug 
store. 

The trial was a lengthy one, and no effort is made to summarize all 
of the evidence in the case. One witness testified that the records of the 
plaintiffs’ operation disclosed "pilferage™ to him, 

In the initial negotiations between plaintiffs and defendants, the plain- 
tiffs were furnished with copies of a brochure entitled the "Dart Drug 
Franchise," which has been identified in evidence as the plaintiffs’ Exhibit 
#1. The plaintiffs were furnished with the defendants’ booklet on 
"Procedure and Accounting," (Defendants’ Exhibit #4) and with the 
defendants’ manual on “Advertising,” (Defendants Exhibit #19). 

As previously stated, the negotiations between the plaintiffs and the 
defendants were carried on over an extended period of time. One or more 
of the individual plaintiffs and the other stockholder who is not a plaintiff 
had a substantial number of conferences and discussions with defendants’ 
representatives. In the early stages of the negotiations, the defendants 


were represented by their advertising agent, M. Belmont Ver Standig, 


and this witness acted, under a contract, for the defendants in drawing up 
and placing advertising concerning the selling of the franchises, in super- 
vising the preparation of the franchise brochure previously identified as 
plaintiffs’ Exhibit #1, and in "screening" the applicants for franchises 
before placing those applicants in direct contact with the defendants for 
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ultimate actual negotiation of the franchise. The testimony of the plaintiffs 


and of the defendants as to the representations made or not made to them 
by Ver Standig varies in substantial degree. Required as it is in a non- 
jury court to evaluate the credibility of witnesses, the Court can find no 
substantial reason for affording the conflicting testimony of the witnesses 
of either party a higher degree of credibility than that afforded to the 
opposing party. The Court, consequently, must look fundamentally to the 
documentary evidence to determine where the probability of truth lies on 
controverted questions. 

A considerable quantity of evidence was offered by both plaintiffs and 
defendants on the question of whether the plaintiffs were told that if they 
decided not to operate the store after it opened the defendant corporation 
would take over and operate the store on behalf of the plaintiffs. The 
plaintiffs affirmatively testified that such assertions were made to them, 
while the defendants categorically deny such representations. The Court 
observes that the brochure describing the franchise operation (plaintiffs' 
Exhibit #1) proposed in the alternative either a direct operation by 
franchisees or the financing of the franchise operation by the franchisees 
and the operation and supervision by the defendant corporation. No place 
in the literature is there any suggestion that the proposals overlapped in 
any way and that if one plan is initially undertaken the other may be later 
substituted. The Court concludes, therefore, that as to this allegation the 
plaintiffs have failed to maintain their burden of proof in establishing their 
position by a preponderance of the evidence. 

Treating the balance of the plaintiffs’ charges together in the first 
count of the complaint, the Court has carefully weighed the testimony and 
the exhibits to determine whether the plaintiffs have proved fraud "by 
clear and convincing evidence.'’ The Court has reached the conclusion 
that the plaintiffs have failed to maintain their burden of proof. It is 
elementary that the allegation of fraud cannot be used to invalidate a bad 
bargain arrived at by informed parties. The evidence is replete with 
reasons why the plaintiffs' Charlotte drug store operation was not a com- 
mercial and financial success. The Court cannot say that if the plaintiffs 
had fully performed the conditions and suggestions of the franchise agree- 
ment the store would have, in fact, been a success. As indicated, the 
defendants furnished the plaintiffs with their manuals on accounting 
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procedures and advertising. The defendants were available and willing to 
afford training to key personnel, which training was not taken. The 
plaintiffs were knowledgeable business people, two of whom at least were 
eminently successful financially in other business operations. The plain- 
tiffs explored the geographical areas available for the operation of the 
store, suggested the Charlotte area with knowledge of what apparently was 
a potentially high competitive situation, and otherwise undertook this ven- 
ture with full knowledge of the hazards involved. Undoubtedly they were 
induced to enter the franchise agreement by the enthusiastic presentation 
made through the brochure and through the representations of both the 
witness Ver Standig and the defendant Herbert Haft The Court does not 
believe that in the circumstances of this case. however, these 
representations constituted fraud. There is no showing that the 
representations made to the plaintiffs were known by the defendants or 
their representatives to be untrue. There is no showing of any false 
statements recklessly made without knowledge of their truth or falsity 
The brochure‘s presentation as to the amount of capital necessary to oper- 
ate a store has not been shown to have been untrue since the evidence 
indicates substantial reasons why the plaintiffs’ investment was above the 
figure stated in the brochure. There is no showing in the evidence in this 
case that the defendants’ representations were intended to induce the 
plaintiffs to make their investment without outside collateral investigation 
of the factual situations. The plaintiffs and the defendants stood "on an 
equality." The Court finds no inexperienced naivete or ignorance on the 
part of the plaintiffs which was capitalized upon by superior knowledge of 
the defendants. While it is of course obviously true that the defendants 
knew more about the drug business than did the plaintiffs, it is also true 
that the plaintiffs and their associate were, as previously emphasized, 
experienced and successful business people with broad and ample op- 
portunity to make independent outside inquiry into the potentials of a drug 
store operation. The defendants’ representations orally and in their 
brochure as to the potential profit margin of a successful drug store 
operation are claimed by the defendants to be predicated upon factual 
studies. Be that as it may, it is generally considered that representations 
as to future profits are not representations of fact. The Court would have 
some hesitancy in accepting this statement as conclusive in a factual 
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situation in which an ignorant, uneducated widow was induced to make an 
investment by a glib, exaggerated and knowingly willful misrepresentation 
of the potential of an investment. The financial facts of life are know to 
these plaintiffs. Their experience individually and collectively was such 
that they could appraise the actualities of investment return with the 
knowledge that in today's industrial and commercial life investment money 
is always seeking out an enterprise that will yield more than the conven- 
tional returns of interest. The plaintiffs must be charged with the knowl- 
edge that if the retail drug business offered any substantially greater 
margin of profit than did other investment opportunities, the flow of 
capital into the drug business would be unlimited, with a resulting diminu- 
tion of return due to a superabundance of drug store operations. 

The trend of reported cases in the last several years has been more 
and more to reject the defense of puffing, or overselling, and to favor the 
buyer over the seller in such cases. Recognizing the Wisdom of this 
doctrine, the Court nevertheless feels that 


"It is a principle of law, as well as of natural justice, that 
greater consideration and care are due to persons known to 
be unable to take care of themselves, than to those who are 
fully able to do so."" Graffam v. Burgess, 117 U.S. 180: 


The Court concludes and so finds that these plaintiffs were perfectly 
capable of taking care of themselves in this transaction but that they 
failed to utilize their possessed business acumen, either in entering the 
enterprise or thereafter in operating it to their own best advantage. 

The Court concludes that the plaintiffs have failed to establish 
actionable fraud by a preponderance of the evidence in this case and finds 
for the defendants on the first count of the complaint. 

COUNT I 

The question presented by the second count of the complaint turns 
upon the question of whether the franchise agreement entered into by the 
plaintiffs and the defendants is a security under the terms of Sec. 77(1) 
Title 15, U.S.C., or more specifically whether the franchise agreement 
was an "investment contract" within the definition of the Securities act. 
Both plaintiffs and defendants rely in their contentions upon the case of 
S.E.C. v. Howey Co., 328 U.S. 292. In this case, the Supreme Court de- 
fined an investment contract as 
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""* * * a contract, transaction or scheme whereby a person 

invests his money in a common enterprise and is led to ex- 

pect profits solely from the efforts of the promoter or a 

third party * **" 

The element of "common enterprise" is at least loosely existent in 
the franchise agreement between plaintiffs and defendants. The defend- 
ants, after receiving a payment of $10,000 for a provision in the franchise 
agreement granting plaintiffs an exclusive franchise for an area witha 
radius of 50 miles from the city of Charlotte, North Carolina, were to 
receive thereafter a 2% royalty upon the basis of the plaintifs' sales. In- 
cidentally, the $10,000 payment for the territorial provision was different 
from the basic agreement proposed by defendants for their franchisees in 
which the basic plan was merely for the 2% "override." In other words, 
the $10,000 payment was addressed solely to the 50 miles provision for 
exclusive franchise rights. The Court is of the opinion, however, that the 
plaintiffs’ case collapses upon the basis of the next requirement of the 
Supreme Court‘s definition of an investment contract, to wit, "and is led 
to expect profits solely from the efforts of the promoter of a third party." 
It seems obvious to this Court that the plaintiffs’ profits were to be 
dependent entirely upon their own operation of their drug store or stores 
While the defendants were obligated to furnish data concerning procedures, 
accounting, advertising and other "know-how," to the plaintiffs, they were 
to have no actual and practical hand in the operation of the plaintiffs’ 
store. The physical operation of the store, the selection of employees, 
the training of employees, the supervision of employees, the hours of 
store operation, the ultimate voice in the selection of merchandise, in 
short, all of the details of the day to day operation of the store were ex- 
clusively in the hands of the plaintiffs. There is in the case nothing what- 
soever to suggest that the plaintiffs were led to expect profits solely from 
the efforts of the defendants or of any third party. The Court concludes, 
consequently, that the franchise agreement between the plaintiffs and the 
defendants did not constitute an investment contract, or other security, 
within the definition of the Securities Act and accordingly finds for the 
defendants upon the second count of the complaint. 

Counsel will prepare and submit findings of fact, conclusions of law 
and the necessary order to carry out the findings of this memorandum 
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ce 


opinion. 


/s/ Judge Edward A. Tamm 


Dated: December 16, 1963 


[Filed February 18, 1964] 


PLAINTIFFS' OBJECTIONS TO PROPOSED FINDINGS OF FACT 
AND CONCLUSIONS OF LAW : 

The first seven general findings are not correct. The correct find- 
ings would be, in substance, as follows: 

Than Banks L. Smith owned and successfully managed two restaurants 
in southern Maryland, and that he had invested $10,000 by buying stock in 
a race track near Charlotte, North Carolina. That he had no experience 
whatever in the drug store business. 

That the Plaintiff, James Reeves, was a salesman in the: bag business 
and had had no experience in the drug store business. 

That the Plaintiff, Eva Guest, was a licensed real estate broker in the 
State of Virginia, but had had no experience in the drug store business. 

That the Plaintiff, James L. McIlvaine, was the president of a building 
and loan association, named thé, Suburban Savings & Loan Company, and 
was not the president of the Suburban Trust Company, a banking institution 
in Maryland. That he was apparently a successful businessman and a 
member of the board of directors of many corporations, and has done 
some building, but that he had never been interested in a drug store, nor 
was it intended that he would do any more than invest. 

That the corporate Plaintiff was formed under the laws of the State of 
North Carolina before any franchise agreement had ever been written up, 
and shortly after the signing of a lease for the drug store premises in 
Charlotte, North Carolina; and all of this was done as a result of the 
written representations contained in the prospectus and the oral 
representations. The drug store site had been approved by the Defendants 
before the lease was signed, and before the corporation was formed. It 
was after the lease had been signed and the individuals, James L. 
Mcllvaine and Banks L. Smith, were committed to this longterm lease, 
that the corporation was formed; and the negotiations for a written 
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franchise did not begin until after this date. 

Findings 8,9, 10, 11, 12, 13, 14, 15 and 16 are incorrect, and the cor- 
rect statement of facts would be as follows: 

That the individual Defendant was the owner of eight or nine drug 
stores, each separately incorporated in the metropolitan area at the 
beginning of 1960, and at that period said Haft and one other conceived 
and instituted a franchise program under the terms of a joint venture 
agreement, which was not made known to the Plaintiffs. The brochure or 
prospectus was prepared from information furnished by said Haft and 
others, and the Wall Street Journal article which was part of the 
prospectus was an advertisement which was circulated throughout the 
country. As the result of this people from all over the country made in- 
quiry and were answered by mail. The brochure was a representation of 
fact, and was intended to be acted upon by persons reading the same. 

Under the terms of the brochure a person reading the same was told 
that experience in the drug field was absolutely unnecessary—that one 
could either manage the drug store himself, or they would operate and 
manage it for you. They gave the figures for the cost of opening a store, 
and told the would-be franchisee what return he could expect on his 
capital. 

They represented that the corporate Defendant had operated success- 
fully throughout the country, although at the time of such representation 
the corporation had not been formed. 

The dates of the advertisement and the dates of the formation of the 
various corporations were not proven by the Defendants, and the only 
records we have of such dates are the certified copies offered by the 
Plaintiffs and received in evidence. The defendents were given the op- 
portunity to search their records to give exact dates, but they did not do 
this. 

As to paragraphs 17, 18, 19, 20, 21, and 22, these facts have been 
covered in the prior statements, and the contents presently appearing are 
matters of argument more than findings of fact. 

Paragraphs 23, 24, 25, 26, 27, 28 and 29 should read as follows: 

That after the initial conferences between the parties the site was 
appreved by the Defendants and a lease was executed for that site; and 
thereafter the corporation-Plaintiff was formed and the proposed 
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manager was submitted to the Defendants for approval and training. 
Negotiations consisting of submissions of proposed franchise agreements 
began, and these negotiations were never completed because the 
Defendants did not sign any franchise agreement. The reason for the 
Dart Drug's not signing was not shown, and the statement contained in the 
proposed paragraph 28 is not supported by anything in the record. 

The drug store was opened prior to December 1, 1960, but was 
formally opened on December 1, 1960. The store was operated under the 
direct supervision of the pharmacist-manager who had supposedly been 
trained by Dart Drug and, if he had not been trained, such failure on the 
part of the manager or Dart Drug was never made known to the Plaintiffs. 

The store opened and immediately suffered an operating loss, and 
continued to suffer operating losses until $100,000.00 was gone, and then 
the Defendants examined the drug store and wrote the self-serving letter 
upon which the Court has predicated its findings. This letter was written 
after the visit to Dart Drug by the Plaintiffs, in which visit they sought to 
have Dart Drug operate the drug store under Dart Drug's second plan. 

The drug store was closed on March 25, 1961, because of the losses 
Plaintiffs had sustained and the obvious impossibility of making any 
profits in such an operation. 

Paragraphs 33, 34, 35, 36 and 37 should read as follows: 

That the representations were oral as well as in writing, and con- 
sisted of the statements: 


"Experience in this field is absolute unnecessary." 


and 


"Your experience is no criterion of success. The Dart Drug 
System is so proven and perfect that the man with no experience 
is on an equal footing with the experienced competition: — You 
have the know-how and experience of Dart behind you." 


The Plaintiffs did everything they were supposed to do, and never at 
any time were they supposed to supervise the operation of the drug store. 
This allegation was obviously false. 

Paragraphs 38, 39, 40, 41 and 42 should read as follows: 

The representation made by the Defendants upon which the Plaintiffs 
relay reads: 
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"Total cash investment required to open one of these 

stores runs from $25,000.00 to $40,000.00. There is no 

charge for the franchise. Your control all your invest- 

ment." 

This statement was admittedly false, and this was either known or the 
statements were recklessly made by the Defendants. 

Paragraphs 43 through 47 should read: 

That Defendants represented in the brochure that they would train 
the Plaintiffs’ agents and, if they failed to do so because of the action of 
the manager or trainees, they should have reported this fact to the Plain- 
tiffs and not have approved the manager. 

What the defendants said was: 

"This is the opportunity of a lifetime for business men, pro- 

fessional men and women, corporations and pharmacists, 

wanting to go into a business of their own and who are seeking 

a high profit solid investment in one of the most stable, most 

profitable industries in the country.” 


This statement was obviously false. 
Paragraphs 48 through 52 should read: 
That in the brochure, on page 27, the representation was: 
"Amount of investment $40,000.00 Return on investment 210% 
Amount of investment $40,000.00 Return on investment 179% 
Amount of investment $35,000.00 Return on investment 144%" 
representation was in writing and was obviously false. 
Paragraphs 53 and 54 should read as follows: 
Defendants’ advertisement in the Wall Street Journal stated: 


"Dart Drug Corporation, one of America's most successful 
discount drug store operations, is now offering its franchise 
to investors in key cities throughout the country." 


and further on, after some other misrepresentations, they Say: 


"No other comparable drug chain in the country is showing 
this kind of a net profit per store on their sales volume. We 
will show you actual certified operating comparisons of the 
largest drug chain operations in the country. One man started 
this highly successful operation with $25,000 six years ago, 
and today this company's stock is valued at close to 3 million 
dollars 


This representation was supplemented by the showing to the Plaintiffs of 
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of the correspondence between the Defendants’ agents and people from 


all over the country. 
Paragraphs 55 through 58 should read as follows: 


‘You can either operate and manage this franchise yourself, 
or you may finance it and we will operate and manage it for 
you under a management contract, thus eliminating any and 
all personal management responsibilities." : 


These words clearly indicate the choice a person had, and nowhere does 
it appear that once having exercised a choice you were forbidden to 
change the method of operation. In fact, the wording clearly indicates that, 
even if you have assumed management responsibilities, you may eliminate 
them. 

Paragraphs 59, 60, 61, and 62 should read as follows: 

None of the Plaintiffs had any experience in the drug business. All of 
them examined the brochure. All of them believed its contents. Mrs. 
Guest was a real estate broker. Mr. Smith was a restaurant man. Mr. 
Reeves had been a salesman for a bag company. Mr. McIlvaine, who did 
not participate except as an investor, was the president of a building and 
loan association. No fraud case has ever been proven without the fact 
being developed that the plaintiffs should not have believed the defendants; 
and in the aftermath of the loss, people wonder why they did believe the 
defrauding parties, but this is not one of the tests in a fraud case. 

The evidence showed that the Plaintiffs did rely upon the statements 
in the brochure, and they made no independent judgment from any facts 
other than what they were told. The training and advice given to the 
manager was apparently normal and usual, and if the manager had failed 
to study properly, the obligation on the Defendants was to report this and 
withhold their approval. 

The Defendants had represented that they had a more successful 
operation than any of its kind, and the Plaintiffs should not have been 
afraid of the competition threat by the drug chain in the Charlotte, North 
Carolina area. | 

In place of paragraphs 63, 64, 65, 66, 67, and 68, this should read as 
follows: 

The representations, being in writing, were certainly clear and 
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convincing, and the cause of the business failure, even as the result of 
competition and the manager's mismanagement, all stem from the 
Defendants’ failure, because the Defendants had represented that this was 
"fool-proof"’—that they had the best drug store operation in the country — 
that they would train the personnel and approve the site. They had said 
that: 


"The Dart Drug System is so proven and perfected that the 
man with no experience is on an equal footing with the ex- 
perienced competition. You have the know-how and ex- 
perience of Dart behind you.” 
It may be well to note also, on page 30 of the brochure, under "Optional 
Agreement,"’ Defendants provide: 
"For an additional 3% royalty, Dart Drug Systems, Inc. will 
manage and operate store for non-active owner or investor." 


From the beginning of the operation up through February of 1961, 
and through March of 1961, the inability of this store to make money was 
apparent. In proposed paragraph 65 Defendants refer toa visit in March 
of 1960, which would have been before the store opened. We know that 
any such visit would have had no effect, as it was before the store opened. 
It may be that Defendants have used the wrong date and meant 1961. If 
this is so, by the time they made the visit the loss was apparent, and the 
letter which they then wrote was self-serving and for the purposes of 
litigation. 

Paragraph 66 is false. 

Paragraphs 69 through 74 should read as follows: 

The representation made was that the corporate Defendant, 
described by itself as the most successful discount drug store operation, 
offered its franchise to investors in key cities throughout the country. They 
stated that experience was absolutely unnecessary. They further stated 
that you could either operate and manage the franchise yourself, or you 
could finance it and the Dart Drug corporation would operate and manage 
it for you. They described their drug stores as fabulously successful drug 
stores. They said that they would supply investors with all the merchandise, 
fixtures, displays and signs, approve the location and give them all the 
controls and business procedures necessary to conduct this kind of opera- 
tion. That they would continue to guide the operation and do the buying 
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for the store, handle the promotion and completely assist the investor for 
the life of the franchise; or, they repeated, they would operate it for the 
investor under a management contract; and they then said: 

"This is the opportunity of a lifetime for business men, pro- 

fessional men and women, corporations and pharmacists, want- 

ing to go into a business of their own, and who are seeking a 


high profit solid investment in one of the most stable, most 
profitable industries in the country." 


The offer made was in violation of the Securities Act of 1933. That the 
offer itself was in violation, proved a case under the second count of the 
complaint. 
Respectfully submitted, 
FRIEDLANDER & FRIEDLANDER 
/s/ Mark P. Friedlander, 
Attorneys for Plaintiffs 


[Filed February 28, 1964] 


FINDINGS OF FACT AND CONCLUSIONS OF LAW_ 

Defendants, by their attorneys, submit the following proposed findings 

of fact and conclusions of law for the Court's consideration: 
GENERAL FINDINGS 

1. The corporate plaintiff was organized under the laws of North 
Carolina by the three individual plaintiffs and James L. McIlvaine for the 
purpose of operating Dart Drug Stores in the Charlotte, North Carolina 
area pursuant to a franchise agreement with the defendant, Dart Drug 
Coproration (hereinafter referred to as "Dart Drug"). 

2. The four promoters of the corporation were also its principal 
stockholders. Plaintiff Smith and McIlvaine were equal and together, the 
controlling stockholders in plaintiff corporation. 

3. Plaintiff Banks L. Smith is a man of considerable business ex- 
perience. In 1960 he owned and managed a successful restaurant in 
Southern Maryland, which had gross receipts of $200,000 more or less, 
and was a substantial investor in a race track near Charlotte, North 
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Carolina. He employed the services of a certified public accountant, one 
Isadore Wolfe, for his business and personal financial affairs. 

4. Plaintiff James Reeves is a cousin of plaintiff Smith, and during 
the period from 1960 to 1961 was a salesman residing in the Charlotte, 
North Carolina area. 

5. Plaintiff Eva Guest, at all times pertinent to this case, was a 
licensed real estate broker in the State of Virginia and has been engaged 
in such occupation in the Washington metropolitan area for approximately 
thirteen years. 

6. Mcllvaine, at all times relevant hereto, was an eminently success- 
ful businessman and financier residing in the Washington metropolitan 
area. He was, and is, president of Suburban Savings and Loan Associa- 
tion, a member of the board of directors of numerous corporations, and 
the holder of extensive real estate interests. 

7. As of the time of the events in question, Smith had been acquainted 
with Guest and McIlvaine approximately six to eight years, and Guest had 
been previously acquainted with McIlvaine. 

8. Dart Drug is a discount drug chain which, during the relevant 
period, operated multiple discount drug stores in the Washington 
metropolitan area. Defendant Herbert Haft was, and is, the chief executive 
officer and controlling stockholder in the defendant, Dart Drug. 

9. In the early part of 1960, defendant Dart Drug instituted a franchise 
program pursuant to a joint venture agreement between Dart Drug and the 
corporate business interests of one M. Belmont Ver Standig, an advertis- 
ing executive in Washington, D.C., with successful experience in the 
franchise field. 

10. Also, in 1960 Dart Drug registered with the Securities Exchange 
Commission and sold to the public a large public stock issue. The 
prospectus prepared incident to this stock offering refers to the Dart 
Drug franchise program in which plaintiff corporation participated. 

11. In connection with the advertisement and promotion of the 
franchise program, a loose-leaf booklet or brochure entitled ''The Dart 
Drug Franchise,"’ was prepared under the supervision and direction of 
Ver Standig. The brochure contained information and comparative data 
relating to the retail drug business; certified, consolidated financial 
statements of Dart Drug Corporation; cost, profit and expense projections, 
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and details of the franchise program. 

12. The franchise brochure set forth and explained two different 
alternative franchise plans. One plan contemplated an owner -operated 
drug store. Dart Drug was to furnish technical advice and training to the 
franchisee together with the right to use the "Dart Drug" name. Under 
this plan, the franchisee had full and final responsibility for management 
of the franchised store, including the hiring and firing of employees, 
choosing of suppliers, cash control, establishing credit, and ordering 
merchandise. 

13. The second plan described in the brochure contemplated the 
direct operation and supervision of the drug store by Dart Drug fora 
management fee and a comparatively higher royalty payment. 

14. No fee or charge was imposed or solicited for the award or grant 
of a franchise as such. Defendants’ sole compensation was to be derived 
from a royalty calculated as a percentage of the gross sales of the 
franchised store, payable monthly after commencement of business. 


15. The franchise program was first advertised in early 1960 
through an advertisement inserted once or twice in the Wall; Street 


Journal and other newspapers throughout the country. Because of the 
large response to these advertisements, defendants abandoned any effort 
to negotiate franchises whereby Dart Drug would operate and manage a 
franchised store for a fee plus royalties and Dart Drug never granted or 
entered into any such franchise agreements. 

16. Initial inquiries concerning the franchise program | were screened 
by Ver Standig, and all parties possessing the desired, general business 
experience were referred to defendants for final franchise negotiations. 

17. Plaintiffs first became acquainted with the Dart Drug franchise 
program through one Harmon Miller of Atlanta, Georgia, who was 
negotiating with Dart Drug for the exclusive right to operate franchised 
stores under the owner-operated plan within an exclusive 60 mile radius 
of Atlanta, Georgia. 

18. The first meeting of any of the plaintiffs with defendants concern- 
ing a franchise took place in Ver Standig's offices at which Smith and 
Guest were present with Ver Standig. 

19. Two subsequent meetings took place in Ver Standig" s offices at 
which Smith, McIlvaine, Guest and Ver Standig were present. Defendant 
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Haft was also present at one of these meetings. 

20. During the latter two meetings, Smith, McIlvaine and Guest 
sought, in connection with their franchise, a large, exclusive geographic 
area in North Carolina in order to operate a multiple Dart Drug store 
chain which eventually might link with Harmon Miller, the Georgia 
franchisee. 

21. At these meetings, the conferees discussed store locations and 
competition in the Charlotte area. Ver Standig discouraged plaintiffs 
and McIlvaine from considering a site in a shopping center because the 
expense was prohibitive. Plaintiffs and McIlvaine were made aware of 
the competition they could expect from other Charlotte drug stores, 
particularly Eckerd's Drug Company, which operated a chain of drug 
stores in Charlotte. 

22. Asa result of these conferences an understanding was reached 
between the parties wherein plaintiffs and McIlvaine were to receive an 
exclusive franchise territory embracing a 60-mile area around Charlotte, 
North Carolina, with certain areas excluded due to prior commitments 
made by Ver Standig to other parties. In return, for the exclusive, 
geographic area Dart Drug was to receive $10,000, which was to be 
credited against the first $10,000 of royalty payments calculated on gross 
sales of the prospective business at the rate of 2% and payable to Dart 
Drug after the store opened monthly as earned. 

23. The franchise plan selected by plaintiffs and McIlvaine was the 
owner -operated type whereunder the store's operations in all material 
respects were controlled by the franchisee. 

24. By telegram dated May 8, 1960 to a Mr. Kurtz, Dart Drug's in- 
formal agreement to give plaintiffs and McIlvaine a franchise for the 
Charlotte area was confirmed. 

25. On May 26, 1960 plaintiffs and McIlvaine executed a five-year 
lease for a drug store site in Charlotte, North Carolina. On May 30, 
1960 plaintiffs and McIlvaine formed Drug Management, Inc., for the 
purpose of operating Dart drug stores under their franchise. 

26. Thereafter, negotiations ensued as to the specific terms of a 
written franchise agreement between the parties. During these negotia- 
tions, plaintiffs and McIlvaine were represented by counsel in Fairfax, 
Virginia and in Charlotte, North Carolina. Dart Drug was represented by 
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counsel in Washington, D.C. Ver Standig took no part in these final 


negotiations. 

27. Dart Drug's counsel sent an initial proposed agreement to plain- 
tiffs' North Carolina counsel who recommended revisions which were 
agreed to by Dart Drug. Thereafter, Dart Drug had a second draft agree- 
ment prepared and sent to plaintiffs' Fairfax counsel who requested still 
further revisions. Finally, Dart Drug's counsel sent a third proposed 
agreement to Banks L. Smith incorporating substantially all requested 
revisions, and on August 13, 1960, the individual plaintiffs and Mcllvaine 
returned an executed franchise agreement to Dart Drug. 

28. The agreement of August 13, 1960 was not signed by Dart Drug 
due to difficulties experienced by plaintiffs in obtaining a pharmacy 
license from the North Carolina Pharmacy Board. These difficulties in- 
volved the terms of the franchise agreement. However, the difficulty was 
resolved without further modification of the agreement and the parties 
commenced performance pursuant to the terms of the August 13, 1960 
franchise agreement. ; 

29. On November 21, 1960 plaintiffs and McIlvaine informally opened 
a franchised Dart Drug Store in Charlotte, North Carolina, and thereafter, 
on December 1, 1960 advertised the formal, grand-opening of the store. 

30. Plaintiffs' store operated under the direct supervision of a 
pharmacist-manager hired by Smith. 

31. On or about March 25, 1961 plaintiffs and McIlvaine voluntarily 
closed the business and ceased store operations. Only the one store was 
opened by plaintiffs. 

32. Any representations made to plaintiffs and McIlvaine which are 
relevant to this case were made either in the conferences described above 
or in the franchise brochure. With the exception of the allegation that 
defendants represented they would take over plaintiffs’ store at their 
request, no representations were made by defendants which materially 
differed from, or were inconsistent with, statements contained in the 
franchise brochure. 

COUNT I 
(Fraudulent Misrepresentation) 


A. Allegation that defendants represented plaintiffs did not need any 
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experience to successfully operate a drug store. 
33. The Court finds that defendants did not unqualifiedly represent 


to plaintiffs and McIlvaine that they did not need any experience to suc- 
cessfully operate a drug store. 

34. Considered as a whole, statements in the franchise brochure 
dealing with experience were manifestly intended to be considered in con- 
text with and as qualified by, other statements also contained in the 
brochure, that defendants would train franchisees in the retail drug 
business and guide them in their operations. All such statements assumed 
the franchisee's participation in the training program and adherence to 
Dart Drug's advice and guidance. 

35. Defendants in fact made a bona fide effort to give plaintiffs and 
McIlvaine the benefit of its experience in that Dart Drug: 

(a) furnished plaintiffs with a detailed and comprehensive 
manual of procedures and accounting methods, as well as a manual con- 
taining detailed advertising instructions; 

(b) offered and held themselves ready and willing to train selec- 
ted personnel at defendant's offices, warehouse and stores in the District 
of Columbia; 

(c) assisted in site selection, store design, fixturization, 
merchandise stocking and advertising in local newspapers; 

(d) sent personnel to Charlotte on several occasions at its ex- 
pense, both prior to and after the opening of plaintiffs' store for the sole 
purpose of rendering advice and assistance in the operation of the store; 
and 

(e) sent numerous letters and made many telephone calls to 
plaintiffs and plaintiffs' pharmacist-manager. 

36. Neither plaintiffs and McIlvaine, nor their employees, fully 
availed themselves of all training offered by Dart Drug, and Dart Drug's 
advice and instruction with respect to the operation of the store were not 
followed in many material respects. 

37. There is no credible or probative proof to establish clearly and 
convincingly that such statements as were made in fact by defendants 
concerning experience were (a) false, (b) known by defendants to be 
false, and (c) made by defendants with an intent to deceive. 
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B. Allegation that defendants represented plaintiffs needed $35,000 to 


$40,000 to open a drug store. 
38. Plaintiff's allegations, as expressed in the pre- -trial statement, 


that Dart Drug represented only $35,000 to $40,000 was required to open 
a drug store is not a correct statement of the representations made in 
this regard by defendants. 

39. The franchise brochure clearly presented the stated amounts 
as "minimum" and "approximate" amounts. Moreover, these figures 


were unequivocally presented as the cash or down-payment portion of 


the total "approximate" cost to open a drug store also estimated in the 
brochure at $95,000. 

40. Plaintiffs’ accounting records establish that as of the formal 
opening of the store on December 1, 1960, the total cash invested by 
plaintiffs and McIlvaine was $51,054, of which amount $10,000 was paid 
in consideration of the exclusive franchise territory they requested, a 
payment not discussed or included in the approximations in the franchise 
brochure. Also included in plaintiffs’ actual cash outlay was an ex- 
penditure of approximately $11,000 in full cash payment of store fix- 
tures. This expenditure also constituted a departure from the calcula- 
tion in the brochure which allowed only for a $5,000 cash down payment 
for fixtures. Thus, to the extent plaintiffs and McIlvaine followed the 
guidelines set forth in the brochure, their actual cash outlays to open 
the store totalled $35,054 ($51,054 less $16,000), an amount consistent 
with defendant's approximations. 

41. Plaintiffs’ total aggregate cash outlays from the time the 
franchise agreement was signed until the store closed on March 25, 1961, 
were well within the total cost of $95,000 approximated by defendants in 
the brochure. Furthermore, the total outlays spanned the. entire life of 
the business and were not confined to the cost of opening the store. 

42. There is no probative evidence showing that the representations 
made by defendants were false; that they were known by defendants to be 
false, or that they were made by defendants recklessly or with an intent 
to deceive plaintiffs. 

C. Allegation that defendants falsely represented they would give plain- 


r“tiffs sufficient information and instructions and would. ‘train employees 
so plaintiffs could successfully operate drug stores. 
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43. Although defendants represented in the brochure that they would 
train plaintiffs and furnish information and instructions, no representa- 
tion was made by defendants that as a result plaintiffs’ success was 
guaranteed or in any way assured. 

44. As stated elsewhere in these findings, defendant did offer to 
train plaintiffs and their personnel and did in fact furnish them with de- 
tailed and comprehensive written instructions pertaining to merchandis- 
ing, purchasing, display, advertising, store operations, bookkeeping, 
accounting and cash control. 

45. Dart Drug and its personnel were in frequent contact with 
plaintiffs and plaintiffs' pharmacist-manager from the time the 
franchise agreement was signed until the store closed, and both orally 
and in writing gave instructions and guidance to plaintiffs in opening the 
store and its continued operation. 

46. There is no evidence showing that defendants failed or refused 
to give plaintiffs advice and operational guidance whenever requested 
by plaintiffs. 

47. Defendants’ representations with respect to training and in- 
struction were made in good faith and not recklessly or with an intention 
to deceive plaintiffs. 

D. Allegation that defendants represented plaintiffs would earn as much 


as 144% to 210% on their investment if they operated the stores 
themselves. 


48. The franchise brochure contained certain projections of profit 


ranging from 144% to 210% based on operating results of existing Dart 


Drug Stores. These profit percentages were computed on the ap- 
proximations of the cash needed to open a drug store which, as stated 
elsewhere in these findings, was estimated at $35,000 to $40,000. 
Profits as a percentage of the total cost to open a store were not pro- 
jected. 

49. The brochure also set forth profit figures in dollars which were 
calculated upon "projected" annual sales figures appearing on a state- 
ment labelled "projected statement of income." 

50. The brochure in no way represented the profits, so computed, 
as being guaranteed or assured. 

51. Defendants’ certified accounting statements of existing store 
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operations were used as a basis for the projections of sales, income 
and expense in arriving at the dollar-profit figures and profit percent- 
ages. These financial statements were not shown to be inaccurate, un- 
reliable or false. 

52. No clear and convincing evidence was introduced showing the 
profit percentages, as projections, to be false or to have been made by 
defendants in bad faith with an intention to deceive plaintiffs. The only 
evidence proferred in this connection was plaintiffs' failure to make a 
success of its business and the testimony of Harmon Miller, a Georgia 
franchisee, that he also failed. These failures were shown to be due 
largely, if not completely, to circumstances and events wholly un- 
related to the defendants. 


E. Allegation that Dart Drug represented it had successful operations 


all over the country. 
53. There is no evidence of record establishing that defendants 


represented that Dart Drug had successful franchise drug stores, or of 
any other type, all over the country. : 

54. Plaintiffs knew that the Dart Drug franchise program was in 
its early stages at the time they were negotiating with defendants. 


F. Allegation that defendants represented they would take over plain- 


tiffs' store at plaintiffs’ request. 
55. Plaintiffs' assertion that defendants orally seoauace to take 


over the operation of plaintiffs’ stores at plaintiffs’ request has not been 
established by clear and convincing evidence. 

56. The franchise agreement of August 13, 1960, which was 
thoroughly negotiated by the parties and their legal counsel and signed 
and accepted by plaintiffs, did not contain the undertaking alleged. 

57. None of the contract revisions sought by plaintiffs and none of 
the documentary evidence of record included reference to or request for 


incorporation in the agreement of defendants’ alleged promise to take 


over plaintiffs’ store. 

58. The agreement as signed by plaintiffs was consistent with the 
franchise brochure, which described the type of franchise whereunder 
Dart Drug itself would operate franchised drug stores as a separate plan 
and as an alternative to the owner-operated stores elected by plaintiffs. 
The franchise brochure made no mention or suggestion that both types 


38 Findings of Fact and Conclusions of Law 


of franchise plans could be combined in a single franchise agreement. 
G. Reliance. 

59. As stated elsewhere in these findings, plaintiffs and McIlvaine 
were all experienced in business, and Smith and McIlvaine at least were 
highly successful business men. Plaintiffs and McIlvaine undertook this 
venture with full knowledge of the hazards involved. They did not rely 
blindly on the statements in the franchise brochure and they had suf- 
ficient business acumen to make an independent judgment of the potential 
of a franchised Dart Drug store. 

60. Plaintiffs and McIlvaine were indifferent to the need for in- 
struction and training in that they did not accept or follow Dart Drug's 
training, instruction and advice in many material respects, and thus 
plaintiffs and McIlvaine did not rely upon such statements as were made 
by Dart Drug concerning experience, instruction and training 

61. Plaintiffs and McIlvaine were aware of the potential competitive 
threat presented by Eckerd's. a large drug chain in the Charlotte area, 
and did not consider or rely upon the profit percentages shown on the 
franchise brochure as being assured or guaranteed. 

62. Plaintiffs and McIlvaine did not rely upon the "cost to open” 
approximations in the franchise brochure in that they paid an additional 
amount for an ‘exclusive geographical area, paid all cash for store fix- 
tures, and signed a lease approximately six months before the store was 
opened, none of which steps were contemplated in the approximations set 
forth in the franchise brochure. 

H. Proximate Cause. 

63. Any representations made by defendants to plaintiffs and 
Mcllvaine were not shown by clear and convincing evidence to have been 
the proximate or contributing cause of plaintiffs' business failure 
Plaintiffs failed as a direct result of pilferage, competition and their 
own mismanagement. 

64. Reeves, Guest and McIlvaine, the "silent investors,"’ looked to 
Smith as the active member of their group, but Smith exercised little. if 
any, supervision of the business. He did not reside in Charlotte, North 
Carolina and left virtually the entire operation of the store in the hands 
of his hired pharmacist-manager. 

65. In the early part of March, 1961, Haft and Dart Drug's 
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franchise manager visited the plaintiffs’ store for the better part of two 
days. They reviewed the business operations of plaintiffs’ store and the 
books and records for the purpose of recommending corrective 
measures. A written report citing numerous instances of mismanage- 
ment, poor controls, and practices inconsistent with Dart Drug's estab- 
lished franchise policies and procedures was furnished to plaintiffs and 
McIlvaine shortly thereafter. None of the plaintiffs knew whether the 
recommendations set forth in the report were ever implemented. 

66. Plaintiffs experienced a curtailment of credit by drug sup- 


pliers apparently due partly to a criminal indictment pending against 
Smith in Maryland, which was dismissed only after the business closed. 
67. As admitted by Smith's certified public accountant who analyzed 
all available books and records at Smith's request, the low gross profit 
shown by the Charlotte store (4% on sales) reflected pilferage and theft. 
68. From the outset of their operations, plaintiffs experienced 
severe competition by the Eckerd's drug chain in the form of price- 


cutting and intensive, competitive advertising. 
COUNT II 
(Allegations Charging Violation of the Securities Act of 1933) 

69. As stated elsewhere in these findings, the terms of the franchise 
agreement between the parties and subsequent performance thereunder 
show that all normal store functions and responsibilities, management 
and control of the Charlotte drug store rested with plaintiffs and 
McIlvaine and were not vested in defendants. 

70. The franchise holder, Drug Management, Inc., was a corporation 
formed by and owned and controlled by plaintiffs and McIlvaine. Neither 
Dart Drug nor Haft had any financial interest in plaintiffs’ corporation 
nor did they participate in management as shareholders, officers or 
directors. 

71. All money invested by plaintiffs and McIlvaine was, in their 
corporation, Drug Management, Inc. Plaintiffs and McIlvaine invested 
no funds with either Dart Drug or Haft, and except for the $10,000 paid 
for an exclusive franchise territory, they paid no money to defendants 
other than in payment of merchandise purchased from Dart Drug. More- 
over, plaintiffs and McIlvaine were not committed to pay or invest any 
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money with defendants other than royalties discussed elsewhere in these 
findings. 

72. The ultimate responsibility for the success or failure of the 
Charlotte drug store rested with plaintiffs and McIlvaine and not 
defendants. 

73. From the outset, plaintiffs were solely interested in the 
owner-operated franchise plan and did not rely upon any representations 
made by Dart Drug in the franchise brochure or newspaper advertise- 
ments regarding the plan whereunder Dart would manage and operate 
the franchised store. 

74. The evidence does not establish that Dart Drug represented it 
would take over the operation of the plaintiffs’ drug store at plaintiffs’ 
option and request. 

CONCLUSIONS OF LAW 

1. The Court has jurisdiction over the parties based on diversity of 
citizenship and a controversy exceeding $10,000. 28 U.S.C. §1332. 

2. Plaintiff has failed to prove its actionable allegations of fraudulent 
misrepresentation by clear and convincing evidence. 

3. The franchise agreement between the parties was not an "invest- 
ment contract" within the meaning of Section 77(1), 15 U.S. Code. 


/s/ Edward A. Tamm, Judge 


Dated: 2/27/64 


[Certificate of Service, February 7, 1964] 


[Filed February 28, 1964] 


FINAL JUDGMENT 


This action having come on for trial the 13th day of November, 
1963, and the issues having been fully tried to the Court and a decision 
having been duly rendered on the 16th day of December, 1963, it is by 
the Court this 28th day of February, 1964: 


ORDERED AND ADJUDGED, that the plaintiffs, Drug Management, 
Incorporated, Banks L. Smith, Eva S. Guest and James William Reeves, 


Notice of Appeal 


take nothing, that the action be dismissed on the merits, that the 
defendants, Dart Drug Corporation and Herbert H. Haft; recover of the 
said plaintiffs their costs in this action, and that judgment be entered 
for the said defendants. 


/s/ Edward A. Tamm, Judge 


[Filed March 18, 1964] 


NOTICE OF APPEAL 


Notice is hereby given this 18th day of March, 1964, that Drug 
Management, Incorporated, a corporation, Banks L. Smith, Eva S. 
Guest, and James William Reeves, hereby appeal to the United States 
Court of Appeals for the District of Columbia from the judgment of this 
Court entered on the 28th day of February, 1964, in favor of Dart Drug 
Corporation and Herbert H. Haft against said Drug Management, In- 
corporated, Banks L. Smith, Eva S. Guest, and James William Reeves. 

FRIEDLANDER & FRIEDLANDER 
By Mark P. Friedlander 


Attorney for Appellants 
1210 Shoreham Building 
806 - 15th Street, N.W. 

Washington, D.C. 20005 
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THE WALL STREET JOURNAL 


AA1 FRANCHISE 
OPPORTUNITY 


Dart Drug Corporation, one of America’s 
most successful discount drug store opera- 
tions, is now offering its franchise to in- 
vestors in key cities throughout the coun- 
try. Experience in this field is absolutely 
unnecessary. You can either operate and 
manage this franchise yourself, or you may 
finance it and we will operate and manage 
it for you under a management contract, 
thus eliminating any and all personal man- 
agement responsibilities. If we operate it 
for you, you can expect a return on your 
invested capital of from 50% to 70% a year. 
This franchise calls for opening a discount 
drug store featuring discounts on prescrip- 
tions, drugs, cosmetics, vitamins, sundries, 
etc. These fabulously successful drug stores 
occupy smaller space, and eliminate the 
usual high overhead departments, such as 
soda fountains, etc. Labor costs are at an 
absolute minimum. Dart Discount Drug 
Stores concentrate on high profit, high- 
turnover items only, that run the gross 
volume per store up to as high as $650,000 
per year at a net profit after all expenses 
of almost 10% on volume. Present stores 
are averaging $540.000 per year, per loca- 
tion, and netting slightly under $54,000 per 
year per unit. We are prepared to show 
you certified figures to back up these 
statements. No other comparable drug 
chain in the country is showing this kind 
of a net profit per store on their sales 
volume. W. i ified 
operating Comparisons of the largest 
i i in the country. One man 
Started this highly successful overation 
with $25,000 six years ago. and today this 
company’s stock is valued at close to 3 
million dollars. Total cash investment re- 
quired to open one of these stores runs 
from $25.000 to $40,000. There is no tharge 
for the franchise: You control all of your 
investment. We supply you with all the 
merchandise, fixtures, displays, signs, loca- 
tion counsel, controls and business pro- 
cedures necessary to conduct this kind of 
an operation. Then we continue to guide 
you, do your buying for you, handle your 
otion, -and completely assist you for 
e life of the franchise. Or, as stated 


above, we will operate it for you under a 
management contract. This is the oppor- 
tunity of a lifetime for business men, pro- 
fessional men and women, corporations and 
pharmacists wanting to go into a business 
of their own, and who are seeking a high 
profit solid investment in ore of the most 
stable, most profitable industries in th 

country. Write for complete details a 

certified proof of performance to M. Bel- 
mont Ver Standig, Franchise Manager ent 
Corporation, 1107 19h Street, N.W., Wash- 


> . - 
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EXPLANATION OF FINANCING OF A DART DRUG DISCOUNT STORE 


Franchise Management Corporation offers the interested applicant for a 
Dart Drug System franchise, an option of two basic types of franchises: 


1. DART DRUG DISCOUNT STORE - A discount version standard 
prescription-type pharmacy operation, with complete 
prescription department. 


A. Owner-operated store (see below and page 27) 
B. Dart-managed-operated store (see page 28) 


DART DISCOUNT STORE - Without prescription department, but 
otherwise offering the same discounts and advantages of the 
complete prescription type store. 


TYPE NUMBER 1 requires a minimum $35,000 to $40,000 original cash investment, 
or down payment. 


TYPE NUMBER 2 requires a $25,000 original cash investment, or down payment. 


NOTE: If either of these figures is above the amount you can afford, 
Franchise Management Corporation can probably assist you with financing. 


For purposes of illustration, we will itemize the costs involved in establishing 
the prescription-type store; (1). The same relative return on the investment 
applies to store (2) -- the difference being both in added fixtures and stock 
necessary for prescription-type store and relatively-larger return on the 
investment. 


COST TO OPEN A DART DRUG DISCOUNT STORE - (Approximate) 
Item Total Cost Down Payment (or cash needed) 


Fixtures $ 15,000 $ 5,000 
Merchandise 65,000 23,500 
Signs and air conditioning 6,000 2,000 
Remodeling of premises 4,000 4,000 
Cash Register 5,000 500 

$95,100 $35,000 


PROJECTED RETURN, BASED ON 
PRESENT DART DRUG OPERATIONS 


Annual Gross $500,000 
Net Profit to Owner 60,000 (plus) 
Less 2% Franchise royalty 10,000 
$ 50,000 - plus annually 


Thus, after taxes, the remaining original investment can be repaid in approxi- 
mately 2-1/2 years, after which the owner realizes 125% annually or better on 
his original cash investment. 


NOW ... Study the following Projected Financial Statements carefully. 


; * ’ 
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PLAINTIFFS' EXHIBIT NO. 16 


Securities and Exchange Commission 
ATTESTATION 
I HEREBY ATTEST that attached is a full, true and complete copy of: 


Exhibits 5 and 13(a) as contained in amendment 
filed June 6, 1960 to registration statement filed with 
this Commission March 30, 1960 by Dart Drug Corpora- 
tion, pursuant to the provisions of the Securities Act of 
1933, as amended, under File No. 2-16400, and prospectus 
filed June 20, 1960 in connection with the aforesaid 
registration statement 


on file in this Commission 
November 19, 1963 


7 OK KOK 


Prospectus 
DART DRUG CORPORATION 
we HOKE 
INTRODUCTORY STATEMENT 
Dart Drug Corporation is a corporation organized on March 25, 
1960 under the laws of Delaware. Its principal executive offices are 
located at 5458 Third Street, N.E., Washington, D.C. It is engaged in 
(a) operating drug stores through wholly owned subsidiaries and (b) 
granting franchises or licenses to independently owned drug stores 
authorizing such licensees to use the Company's name and system. Dart 
Drug Corporation was organized for the purpose of acquiring all the 
outstanding stock of thirteen corporations comprising a corporate group 
engaged in operating drug stores in the Washington. D.C. metropolitan 
area, as listed below under "Business and Properties." The terms "Dart" 
r "Company" are used in this Prospectus, unless the context otherwise 
requires, to mean and include said corporation and all such wholly 
owned subsidiaries. 
The original corporation of such corporate group commenced 
business with one drug store in Washington, D. C. in Apt 1954, ** * 
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BUSINESS AND PROPERTIES 
Dart is in the business of operating retail drug stores, and at the 
present time operates nine drug stores, and plans the operation of 
three additional drug stores, under the name "Dart Drug" at the loca- 
tions indicated below: 


Location 


1801 Columbia Road, N.W. 
Washington, D.C, 

8511 Fenton Street 
Silver Spring, Maryland 
828—14th Street, N.W. 
Washington, D.C. 

1713 K Street, N.W. 
Washington, D.C. 

7227 Wisconsin Avenue 
Bethesda, Maryland 
700 King Street 
Alexandria, Virginia 
1345 E Street, N.W. 
Washington, D.C. 
429—1Ith Street, N.W., 
Washington, D.C. 

11181 Viers Mill Road 
Wheaton, Maryland 

14 & 16 Coral Place, N. 
Lexington Park, Maryland 
18th & I Streets, N.W., 
Washington, D.C. 

4009 South Capitol St., 
Washington, D.C. 


Date of commencement or 
proposed commencement of 
business at location 

April 1954 
March 1956 
August 1957 
September 1958 
February 1959 
May 1959 
September 1959 
December 1959 
March 1960 


June 1960 


July 1960 


July 1960 


Approximate 
selling area 
in sq.ft. 

2284 
3204 
1350 
1065 
4674 
2613 
2296 
1590 
1377 
5700 
4000 


4200 


Leases 
expire 
on 


September 
1960 
September 
1964 

July 1965 


July 1968 


January 
1964 

March 
1964 

July 1964 


December 
1965 

August 
1964 

April 1967 


1974 


April 1962 


Options 
to renew 
to 


a 


September 
1965 

March 
1971 

July 1970 


None 
January 
1969 
March 
1969 
July 1974 
None 
August 
1969 
April 1977 


None 


April 1970 


OT ON 22Q2YxA ,SHiNaDIT 
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Dart's executive offices and central warehouse (approximately 
12,300 square feet in area) are located at 5458 Third Street, N.E., 
Washington, D.C. The warehouse is used as a central distribution point 


for a large part of the merchandise used by the individual drug stores. 
* * * 


OK IKK 


In March 1960 the Company commenced the sale of franchises or 
licenses to independently owned and operated drug stores. Such 
franchises authorize the licensees to use the Dart Drug System and the 
name "Dart Drugs." Each licensee agrees, among other things, to con- 
duct his business only pursuant to the Dart DrugSystem, to use the 
name "Dart Drugs" in conjunction with all advertising, merchandising 


and sales, and'to pay Dart as license royalties the sum of 2% of its gross 


receipts. The Dart Drug System is not unique in that several of the 
larger drug chains presently offer franchises to operate retail drug 
stores, which franchises may be similar in general to the Dart Drug 
System. M. Belmont Ver Standig, Inc., (which is not affiliated with Dart) 
is handling the negotiating, selling and servicing of all these franchises 
with respect to methods of promotion and advertising including research, 
and will receive for such service 50% of the net profits derived from 
such license royalties after deduction of the expenses of the Company 

in connection with the franchises. 

As of May 31, 1960, licensees have accepted and agreed to 
franchises for an aggregate eight drug stores to be opened during 1960, 
including three in Atlanta, Georgia, with selling areas of approximately 
850, 1,078 and 1,080 sq. ft., respectively, one in Chicago, Tllinois, with 
a selling area of approximately 1,408 sq. ft., one in Coral Gables, 
Florida, with a selling area of approximately 990 sq. ft., one in Fort 
Lauderdale, Florida, with a selling area of approximately 1,050 sq. ft., 
one in Miami, Florida, with a selling area of approximately 1,104 sq. 
ft., and one in Richmond, Virginia, with a selling area of approximately 
1,936 sq. ft. These stores will be operated in the same manner as stores 
owned and operated by Dart in the Washington, D.C., metropolitan area, 
having same or similar lines of merchandise, service methods, 
merchandise displays, and procedures. In addition, negotiations are in 
process for franchises in several other cities. However, there is no 
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assurance that additional franchises other than the eight referred to 
above may be issued. 


PLAINTIFFS' EXHIBIT NO. 21 


OFFICE OF RECORDER OF DEEDS 
CORPORATION DIVISION 
WASHINGTON 


This is to certify that the pages attached hereto constitute a full, 


true, and complete copy of 
A CERTIFICATE OF AUTHORITY AND APPLICATION FOR CERTI- 
FICATE OF AUTHORITY OF "DART DRUG CORPORATION", DATED 


as the same appears of record in this office. 


IN TESTIMONY WHEREOF, 

I have hereunto set my hand and 
caused the seal of this office to be 
affixed, this the 19th day of 
November A.D. 1963. 

By /s/ Nathaniel Gorman 


Form No. 6 
Section 103 


APPLICATION FOR 
CERTIFICATE OF AUTHORITY 
OF 


DART DRUG CORPORATION 
(Name of Corporation) 


To the Superintendent of Corporations of the District of Columbia: 
Pursuant to the provisions of Section 103 of the District of Columbia 
Business Corporation Act, the undersigned corporation hereby applies 
for a Certificate of Authority to transact business in the District of 
Columbia, and for that purpose submits the following statement: 
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First: The name of the corporation is: DART DRUG CORPORATION 


Second: The name which it elects to use in the District of Columbia 
is: Dart Drug Corporation (Note 3). 


Third: It is incorporated under the laws of: _ Delaware 


Fourth: The date of its incorporation is: April 5, 1954 and 
the period of its duration is: perpetual 


Fifth: The corporation is licensed to transact business in the 
District of Columbia as required under the Income and 
Franchise Tax Act. Yesor No Yes_. If so, under what 
corporate name Dart Drug Corpo~ationandlicense No. 
54 C L - 6310 


The address, including street and number, if any, of its 


principal office in the state or country under the laws of 
which it is incorporated is: _ c/o United States Corpora- 


tion Company, 129 South State Street, Dover, Delaware. 


Seventh: The address, including street and number of its proposed 
registered office in the District of Columbia is: 1801 
Columbia Road, N.W., , and the name of its pro- 
posed registered agent in the District of Columbia at that 
address is: Abraham Haft 


The name or names of the state or states, if any, in which 
it is admitted or qualified to transact business are: 

None, other than state of 
incorporation (Delaware). 


The purpose or purposes for which it was incorporated: 


To carry on a retail drug store business, dealing 
in the merchandise commonly dealt in by drug 
stores, including the preparation of prescriptions. 
The purpose or purposes for which it proposes to pursue 
in the transaction of business in the District of Columbia 
are: Retail drug store business, dealing in the 
merchandise commonly sold in such stores, including 
the preparation of prescriptions. 
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Eleventh: The names and respective addresses, including street and 
number, if any, of its directors and officers are: 
Name Office Address 


Herbert H. Haft Director 7012 W. Greenvale Pkwy. 
Chevy Chase, Md. 

Abraham Haft Director 3121 Aberfoyle Place, N.W. 
Washington, D.C. 

Alvin A. Shapiro Director 3121 Aberfoyle Place, N.W. 
Washington, D.C. 

Herbert H. Haft President As stated above 

Abraham Haft Vice President As stated above 

Alvin A. Shapiro Secretary As stated above 

Herbert H. Haft Treasurer As stated above 

Gloria Haft Asst. Sec. 7012 W. Greenvale Pkwy. 
Chevy Chase, Md. 


Twelth: The aggregate number of shares which it has authority to 
issue, itemized by classes, par value of shares, shares 
without par value, and series, if any, with ina class is: 

Par Value Per 
Share or Statement 


That Shares are 
Number of Shares Class Series Without Par Value 


1000 Common ---- $100 par value 


Thirteenth: The aggregate number of its issued shares, itemized by 
classes, par value of shares, shares without par value, 
and series, if any, within a class, is: 


Par Value Per 
Share or Statement 
That Shares are 
Number of Shares Class Series Without Par Value 


230 Common ---- $100 par value 
Fourteenth: This Application is accompanied by a copy of its articles 
of incorporation and all amendments thereto, duly certified 
by the proper officer of the State wherein it is incorporated. 
Dated: _December 2, 1954 DART DRUG CORP. ___(Note 4) 


By:/s/ Herbert H. Haft (Note 5) 
ITS -- - - PRESIDENT 
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(Corporate Seal) 

Attest: 
Gloria Haft (Note 5) 
ITS Asst. SECRETARY 


District of Columbia, ss: 


1, __[Ilegible] , anotary public, do hereby 
certify that on the 2d day of | December ,19 54 , 
personally appeared before me Herbert H. Haft who, being 
by me first duly sworn, declared that he is the President of 


Dart Drug Corporation that he signed the foregoing document 
as President of the corporation, and that the statements therein 


contained are true. 
[Illegible ] 
(Notary Public) 


(Notarial Seal) 


Notes: 


1. Make check covering filing fee and indexing fee payable to the 
"Superintendent of Corporations.” 

2. Recording fee $3.00 for 2 pages or less and $1.00 for each 
additional page or fraction thereof. Check payable to the "Office 
of Recorder of Deeds, D.C." 
If the name of the corporation does not contain the words, "corpora- 
tion," "company," "incorporated,"' or "limited," or does not con- 
tain an abbreviation of one of such words, insert the name of the 
corporation with the word or abbreviation which it elects to add 
thereto for use in the District of Columbia. 
Exact corporate name of corporation making the application. 
Signature and titles of officers signing for the corporation. 
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Form No. 7 
Section 104 


DISTRICT OF COLUMBIA 
OFFICE OF SUPERINTENDENT OF CORPORATIONS 


CERTIFICATE OF AUTHORITY 
OF 


DART DRUG CORPORATION 


The undersigned, as Superintendent of Corporation of the District of 
Columbia, hereby certifies that duplicate originals of an Application of 
DART DRUG CORPORATION _ for a Certificate of Authority to 
transact business in the District of Columbia, duly signed and verified 
pursuant to the provisions of the District of Columbia Business Corpora- 
tion Act, have been received in this office and are found to conform to 


law. 
ACCORDINGLY, the undersigned, as such Superintendent of Corporations, 


and by virtue of the authority vested in him by law, hereby issues this 
Certificate of Authority to _ DART DRUG CORPORATION _ to transact 
business in the District of Columbia under the name of DART DRUG 

Corporation and attaches hereto a duplicate original of the applica- 
tion for such Certificate. 
Dated ---December 7, 1954 

By: /s/ [Illegible 
Asst Superintendent of Corporations 


/s/ (Meible] 
Superintendent of Corporations 
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PLAINTIFFS' EXHIBIT NO. 22 


OFFICE OF RECORDER OF DEEDS 
CORPORATION DIVISION 
WASHINGTON 


This is to certify that the pages attached hereto constitute a full, 
true, and complete copy of 
AN AMENDED CERTIFICATE OF AUTHORITY AND APPLICATION FOR 
AMENDED CERTIFICATE OF AUTHORITY OF "DART DRUG CORPORA- 
TION," (CHANGED TO) "DART DRUG CORPORATION, 18th & 
COLUMBIA ROAD," DATED AND FILED ON THE 28th DAY OF MARCH, 


as the same appears of record in this office. 


IN TESTIMONY WHEREOF, I have 

hereunto set my hand and caused the 
seal of this office to be affixed, this 
the 19th day of November A.D. 1963. 


By /s/ Nathaniel Gorman 


Form No. 9 
Section 111 
DISTRICT OF COLUMBIA 
OFFICE OF SUPERINTENDENT OF CORPORATIONS 


AMENDED CERTIFICATE OF AUTHORITY 
OF 


DART DRUG CORPORATION 
(Changed to) 
DART DRUG CORPORATION, 18TH & COLUMBIA ROAD 


The undersigned, as Superintendent of Corporations of the District of 
Columbia, hereby certifies that duplicate originals of an application of 

DART DRUG CORPORATION _ or an Amended Certificate of Authority 
to transact business in the District of Columbia, duly signed and verified 
pursuant to the provisions of the District of Columbia Business 
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Corporation Act, have been received in this office and are found to con- 
form to law. 


ACCORDINGLY, the undersigned, as such Superintendent of Corporations 
and by virtue of the authority vested in him by law, hereby issues this 
Amended Certificate of Authority to _ DART DRUG CORPORATION 
(Changed to) DART DRUG CORPORATION, 18TH & COLUMBIA RD. 
to transact business in the District of Columbia under the name of 
DART DRUG CORPORATION, 18TH & COLUMBIA ROAD : and attaches 
hereto a duplicate original of the application for such amended certificate. 


Dated March 28, 1960. Filed March 28, 1960 


/s/ Alfred Goldstein 
Superintendent of Corporations 


Form No. 8 
Section 111 


APPLICATION FOR AMENDED 
CERTIFICATE OF AUTHORITY 
OF 
DART DRUG CORPORATION 
Name of Corporation 


To the Superintendent of Corporations of the District of Columbia: 


Pursuant to the provisions of Section 111 of the District of: ‘Columbia 
Business Corporation Act, the undersigned Corporation hereby applies 
for an Amended Certificate of Authority to transact business in the 
District of Columbia, and for that purpose submits the following state- 
ment: | 
First: A Certificate of Authority was issued to the corporation by 
this Office on December 7, 1954 _, authorizing it to 
transact business in the District of Columbia under the 
name of _ Dart Drug Corporation rat 
The corporate name of the corporation has been changed to 
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DART DRUG CORPORATION, 18TH & COLUMBIA 
ROAD (Note 3) 


The name which it elects to use hereafter in the District 
of Columbia is DART DRUG CORPORATION, 18th & 
COLUMBIA ROAD 


Fourth: It desires to pursue in the transaction of business in the 
District of Columbia other or additional purposes than 
those set forth in its prior application for a Certificate of 


Authority, as follows: No change 
(Note 4) 


DART DRUG CORPORATION (Note 5) 
Dated March 8, 1960 By /s/ Herbert H. Haft (Note 6) 


(Corporate Seal) ITS PRESIDENT 
Attest: 
/s/ J. E. Anderson (Note 4) 

ITS SECRETARY 


District of Columbia, ss: 


I, Oscar H. Basseches__, a notary public, do hereby certify that 
on this 23 day of March, 1960, personally appeared before me [Herbert 
H. Haft, who being by me first duly sworn, declared that he is the 

President , of DART DRUG CORPORATION, that he signed 
the foregoing documents as an officer - PRESIDENT _ of the cor- 
poration, and that the statements therein contained are true. 


(Notarial Seal) 
[Illegible 
otary Public 
Notes: 


1. Make check covering filing fee and indexing fee payable to the 
"Superintendent of Corporations.” 

2. Recording-fee-$3-06 fer -2 pages er -less-and-$t.00-for each additional 
page-or fraetion-thereoi: - Check payabie-to-the Office of Reeorder 
ef Deeds,-D-€." 

If the corporate name has not been changed. insert "No change." 
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ee en 


4. I£no other or additional purposes are proposed, insert "No change." 
5, Exact corporate name of corporation making the application. 
6. Signatures and titles of officers signing for the corporation. 


PLAINTIFF'S EXHIBIT NO. 23 


OFFICE OF RECORDER OF DEEDS 
CORPORATION DIVISION 
WASHINGTON 


This is to certify that the pages attached hereto constitute a full, 
and complete copy of 
A CERTIFICATE OF AUTHORITY AND APPLICATION FOR CERTIFICATE 
OF AUTHORITY OF "DART DRUG CORPORATION," DATED AND 
FILED ON THE 6th DAY OF JUNE, 1960 , 
as the same appears of record in this office. 
IN TESTIMONY WHEREOF, I have 
hereunto set my hand and caused the 
seal of this office to be affixed, this 
the 19th day of November A.D. 1963. 


By /s/ Nathaniel Gorman 


Form No. 7 
Section 104 


DISTRICT OF COLUMBIA 
OFFICE OF SUPERINTENDENT OF CORPORATIONS 


CERTIFICATE OF AUTHORITY 
OF 
DART DRUG CORPORATION 
The undersigned, as Superintendent of Corporations of the District of 
Columbia, hereby certifies that duplicate originals of an Application of 


DART DRUG CORPORATION _ for a Certificate of Authority to transact 
business in the District of Columbia, duly signed and verified pursuant 
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to the provisions of the District of Columbia Business Corporation Act, 
have been received in this office and are found to conform to law. 


ACCORDINGLY, the undersigned, as such Superintendent of Corpora- 

tions, and by virtue of the authority vested in him by law, hereby 

issues this Certificate of Authority to _DART DRUG CORPORATION 

to transact business in the District of Columbia under the name of 
DART DRUG CORPORATION and attaches hereto a duplicate original 

of the application for such Certificate. Filed 6-6-60 


Dated June 6, 1960 By: /s/ Alfred Goldstein 


Superintendent of Corporations 
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INSTRUCTIONS: — APPLICATION FOR 


EXECUTE IN DUPLICATE. CERTIFICATE OF 
ATTACH RECENT CERTIFIED COPY OF ARTICLES AUTHORITY OF 
AND ALL AMENDMENTS. 


FILING FEE $20.00 MAKE CHECK PAYABLE TO C0rporat 
INDEXING FEE 2.00 SUPERINTENDENT OF Name “DART DRUG 
$22.00 CORPORATIONS, D. C. CORPORATION 


a TTS 


To the Superintendent of Corporations, District of Columbia: 


Pursuant to the provisionsof Section 103 as amended of the District of Columbia 
Business Corporation Act, the undersigned corporation hereby applies for a Certifi- 
cate of Authority to transact business in the District of Columbia, and for that pur- 
pose submits the following statement; ; 


a 

1. Name of Corporation 5. Address, including street and number, 
of its principal office in the state or 
country where organized 


5458 Third St ., N.E., Wash., D.C. 


= 
2. Name elected to use in the District 6. Address, including street and number, 
of its proposed registered office in the 
District. 
Dart Drug Corporation 436 Wyatt Building, Wash., D.C. 


Dart Drug Corporation 


(Add "corporation", "company", "incor- Name of its registered agent at such 
porated", "limited" or an abbreviation address. 

thereof, if same does not appear in cor- J. E. Bindeman 

porate name. Otherwise, answer same 
Fs a Ey naa 
3a. Incorporated under the laws of the 7. A brief statement of the business it 

State of: Delaware proposes to transact in the District: 

to acquire by purchase or other- 
wise hold,own,operate,sell,assign, 
exchange,transfer,or otherwise 
dispose of retail and wholesale 
drug stores & to franchise the 


operation thereof. 
4. Date commenced or will commence 8. Do you have a current license under 
transacting business in the District. Title 14 of the D. C. mle and Fran- 
chise Act? Yes [_] No[X) applica- 
May 19, 1960 tion for same is pending 


. Date of incorporation; 


March 25, 1960 
c. Term of existence: Perpetual 


2 Se ooo 
9. Names and respective addresses, including street and number, of its directors 
and officers. 
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NAME OFFICE ADDRESS 
Herbert H. Haft 7012 Greenvale Pkwy, Ch.Ch., Md. 
Gloria G. Haft Director 7012 Greenvale Pkwy, Ch. Ch. , Md. 


J.E. Bindeman 436 Wyatt Bldg., Wash., D.C. 
Joseph P, Kreeger Director 1625 E N.W,, W D 


George C. Webster Director 1223 Connecticut Ave., N.W.Wash.,D.C. 
Herbert H. Haft President same as above 
Gloria G. Haft Vice Pres, Same as above 
J. E. Bindeman Secretary Same as above 


Gloria G. Haft Treasurer Same as above 


Form RD-C-6 
Rev. August, 1959 (1) 


Dated 
June 3, 1960 
CORPORATE SEAL 


DART DRUG CORPORATION 
[SEAL] Corporate Name 


s/ Herbert H. Haft 
(Signature of President of XXXXXXXXXXX 


Attest: 
J.E. Bindeman 


DISTRICT OF COLUMBIA, SS: 

I, Nancy J. Goldman, a notary public, do hereby certify that on the 3rd_ 
day of June, 1960, personally appeared before me Herbert H. Haft, who 
being by me first duly sworn, declared that he is the President of Dart 
Drug Corporation that he signed the foregoing documentas President of 
the corporation, and that the statements therein contained are true. 


NOTARIAL SEAL 


s/ Nancy J. Goldman 
[SEAL] (Notary Public) 


MY COMMISSION EXPIRES APRIL 30, 1965 


(2) Form RD-C-6 
Rev. August, 1959 
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DEFENDANTS' EXHIBIT NO. 20A 
June 2, 1960 


Roy McKnight, Esq. 
805 Johnson Building 
Charolotte, North Carolina 


Dear Mr. McKnight: 


I am enclosing the original and five copies of a Dart Drug franchise 
issued to Drug Management, Incorporated, covering a location in 
Charlotte, North Carolina. 


Please have all copies signed and return them to me. In addition to Mr. 
Smith, if there are any other individuals who are stockholders of or 
manage the licensee corporation, please have them sign as indicated on 
page 13 of the agreement. After I receive the signed copies from you, 

I shall obtain the signatures of the officers of Dart Drug Corporation 
and thereafter return two fully executed copies to you. 


A check in the amount of $10,000 payable to Dart Drug Corporation 
should accompany the signed copies of the agreement. Such payment 
will protect your client's right to the exclusive area as set forth in the 
Addendum Agreement. 


If you have any questions, please let me know. 


Yours sincerely, 


/s/ Robert D. Hirsch 


be: Charles Shipe 
M. Belmont Ver Standig 
Dexter Kohn 
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BAUKNIGHT, WILLIAMS, SWAN & TROTTER 
Fairfax, Virginia 


Mr. Banks L. Smith June 28, 1960 
Intersection of Routes 210 & 227 
Bryans Road, Maryland 


Dear Mr. Smith: 


At your request, the following comments are made with reference 
to the proposed Dart Drug franchise agreement as added to by addendum: 
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1. You will note that Paragraph 15 of the franchise agreement 
provides that it supersedes all other agreements, oral or in writing. 
Therefore, if an addendum is to be made, Paragraph 15 should be 
amended to include the addendum. 


2. In Paragraph 4 E of the franchise agreement there should be 
some limitation as to the total amount of purchases which Grantor will 
require Licensee to purchase. 


3. Paragraph 4 D, with reference to the 1% of total gross business 
of each Licensee to be expended on national advertising, there should 
be some accounting period specified such as "1% per annum." 


4. With reference to Paragraph 4 E, it is recommended that some 
provision of this paragraph be made for the extension of credit terms 
for payment other than cash on all purchases of Dart private label 
merchandise. Otherwise, you may exhaust your working capital on 
purchases of this merchandise in the absence of any credit terms. This 
paragraph should further be amended to place a limit of amounts re- 
quired to be purchased by each store and carried as inventory by each 
location or store. Paragraph 4 E should provide further for the trans- 
fer of merchandise between locations subject to conforming to Licensor's 
policy. This suggestion is made necessary because of your contemplated 
multiple operation whereas the agreement was drawn for one specific 
operation. 


5. Paragraph 4 G should provide for payment upon receipt of 
merchandise and not upon receipt of invoices. It does not appear 
practicable to have to pay for merchandise before it is received, as the 
merchandise may not be what you ordered, what Dart Drug may have 
ordered and may arrive in a damaged condition, which would be difficult 
to adjust after full payment had been made on invoice prior to receipt of 
goods. It is also suggested that paragraph 4 G be amended to assure you 
of some credit payment terms other than cash. 


6. With reference to Paragraph 4 H, there should be some 
maximum limit cost-wise to the amount of inventory required to be 
maintained in each store by the Grantor. Also, it should be permissible 
for you, as Licensee, where there is a city, state and county property 
tax based upon property held on any day in the year (usually January 1) 
for you to deplete your inventory for tax purposes. This suggestion is 
subject to whether you are involved in your state or in the states in 
which you intend to operate with this problem. 


7. Paragraph 4 J should provide that promotional items should be 
confined to the competitive market in the area in which they are to be 
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sold. You should have the right to reject any items not in the competitive 
market of your area. 


Very truly yours, 
/s/ Wm. C. Bauknight 


WCB:vsw 
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BERGE, FOX & ARENT 
Washington 6, D.C. 


William C. Bauknight, Esq. June 30, 1964 
Moore Building 
Fairfax, Virginia 


Dear Mr. Bauknight: 


The copy of your letter addressed to Mr. Banks L. Smith with reference 
to his Dart Drug franchise agreement has been referred to me. 


I am enclosing the original and six copies of a Dart Drug franchise 
agreement with a revised Addendum Agreement attached thereto. I 
believe the Addendum contains all the changes requested in your letter 
of June 28th to Mr. Smith. 


If the agreement is now in order, please have all copies signed and re- 
turned to me for signature by Dart Drug Corporation. As previously 
indicated to Mr. Smith, a check in the amount of $10,000 payable to 
Dart Drug Corporation should accompany the signed agreement in order 
to protect the exclusive rights granted to him. 


If you have any further questions, please let me know. 
Yours sincerely, 
/s/ Robert B. Hirsch 
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_ DEFENDANTS' EXHIBIT NO. 22A 


July 26, 1960 


Mr. Charles Shipe 
Dart Drug Corporation 
5458 Third Street, N.E. 
Washington 11, D.C. 


Dear Charles: 


I am enclosing a copy of a franchise agreement and addendum covering 
Charolotte, North Carolina. 


If the changes are acceptable, please let me know promptly so that we 
may send the agreement to the prospective franchisee. 


Best regards. 
Very sincerely, 
/s/ Robert B. Hirsch 


Encl. 
ec: J. E. Bindeman 
M. Belmont Ver Standig 


DEFENDANTS' EXHIBIT NO. 23 
7/29 


TO: Robert Hirsch 
SUBJECT: Charlotte, N.C. 


Addendum 4 - Ten days after receipt is not practical. We must 
insist on ten days after shipment. 


The letter of transmittal should cover the 10,000.00 advance to 
Dart and that $50,000.00 minimum cost investment is required. 


Wasn't there a $10,000.00 payment required for the exclusive 
right granted in paragraph 1 of the addendum? 


SIGNED Shipe 
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DEFENDANTS’ EXHIBIT NO. 8 


August 4, 1960: 


Mr. Banks L. Smith 
Box 171 

Route 1 

Bryans Road, Maryland 


Dear Mr. Smith: 


I am enclosing the original and five copies of the franchise agreement 
and addendum agreement covering your location in Charlotte, North 
Carolina. If the agreement is now in order, please have all copies 
executed and return them to me. I shall thereafter obtain the signatures 
of the officers of Dart Drug Corporation and return fully signed copies 
to you. With respect to the individual signatures required on page 15 of 
the franchise agreement, all persons who own controlling interests or 
are officers and/or directors of Drug Management, Incorporated, to- 
gether with their wives, should sign. 


I wish to call your attention to paragraphs 4 and 5 of the addendum 
agreement. You will note that the ten-day period for payment referred 
to in such sections runs from the date of shipment rather than from the 
date of receipt of the merchandise. 


A $10,000 payment will be required upon execution of the franchise 
agreement for the exclusive territory to be granted. Such payment will 
be non-refundable, except that it will be applied against royalty pay - 
ments to be paid pursuant to paragraph 4-1 of the franchise agreement. 


In addition to the foregoing, $10,000 will be required to be paid to Dart 
Drug Corporation to be applied toward the purchase of merchandise in- 
ventory for your first location. Such checks are to be payable to the 
order of Dart Drug Corporation and should accompany the signed 
franchise agreements when they are returned to me. 


I believe you have been advised that Dart Drug Corporation's analysis 
of your proposed operation reveals that you should have a minimum 
investment of $50,000. 


If you have any questions with respect to the agreements, please let me 
know. 
Enc. Yours sincerely, 
be: Charles Shipe /s/ Robert B. Hirsch 
Dexter Kohn 
M. Belmont Ver Standig 
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DEFENDANTS' EXHIBIT NO. 3 


FRANCHISE AGREEMENT 
(With Prescription Department) 


THIS AGREEMENT is made this day of 
1960, by and between DART DRUG CORPORATION, a Delaware cor- 
poration, hereinafter referred to as GRANTOR, and_ DRUG MANAGE- 
MENT, INCORPORATED , hereinafter referred to as LICENSEE. 


WHEREAS, GRANTOR is the originator and creator of a retail drug 
store system, hereinafter referred to as "Dart Drug System,” which 
System includes design of building where applicable, merchandise dis- 
plays, service methods, advertising formats, promotion plans, market 
research methods, recordkeeping methods, and business practices, 
procedures, and policies, and 

WHEREAS, GRANTOR is the sole and exclusive owner of all 
proprietary and other property rights and interest in and to the trade- 
name and/or trademark "Dart Drugs," and 

WHEREAS, LICENSEE is desirous of acquiring the right to adopt 
and use the said System, "Dart Drugs" tradename and trademark in 
connection with the operation of a drug store with a standard prescrip- 


tion pharmacy near Trade and Tyson Streets, in the City of Charlotte, 
in the State of North Carolina , hereinafter referred to as the 
LOCATION. 


NOW, THEREFORE, in consideration of the premises as afore- 
said, and for other good and valuable consideration, and the mutual 
covenants and agreements herein contained, it is mutually agreed as 
follows: 


1. GRANTOR hereby gives and grants to LICENSEE, and 
LICENSEE hereby accepts for the period and upon and subject to the 
terms, conditions, and limitations hereinafter set forth, the following 
rights, licenses, and privileges with respect to the LOCATION: 


A. To adopt and use the "Dart Drug System" and in connection 
therewith to indicate to the public that LICENSEE's establishment is 
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operated as a part of the "Dart Drug System", and 


B. To adopt and use the tradename and/or trademark "Dart 
Drugs" in connection with the said operation and the products and 
services sold and dispensed at the LOCATION, and 


C. To send at any time within six (6) months from and after 
the date hereof, not more than two (2) persons to a Dart Drug establish- 
ment (as shall be designated by GRANTOR) for training for a period of 
one (1) week or more in the recommended practices and procedures of 
the said System; provided, however, that any and all traveling, living, 
and other expenses and/or compensation ofthe trainees shall be fully 
paid and defrayed by LICENSEE and shall be at no cost or expense what- 
soever to GRANTOR. 


D. LICENSEE shall conduct no business at the LOCATION 
other than the business involved in the operation of a drug store pursuant 
to the "Dart Drug System" while this Franchise Agreement is in effect. 


2. GRANTOR does hereby furnish and loan to LICENSEE, receipt 
of which is hereby acknowledged by LICENSEE, each of the following: 


A. Set of procedures for setting up a "Dart Drug System" 
store and for displaying drugs and other merchandise. 


B. Copy of a list of business practices and policies. 
C. Set of procedures for recordkeeping and bookkeeping. 


3. LICENSEE acknowledges that the material and information now 
and hereafter provided or revealed to LICENSEE under and pursuant to 
this Agreement constitute trade secrets of GRANTOR, revealed in con- 
fidence hereunder, and that no right is given or acquired to! use or 
duplicate this System or any portion thereof elsewhere than at the 
LOCATION specified in this Agreement. LICENSEE covenants and 
agrees to keep and respect the confidence hereunder reposed. 


4. The license granted to LICENSEE hereunder is granted and ac- 
cepted by LICENSEE, uponand subject further to the following express 
terms and conditions: 


A. LICENSEE agrees to furnish to GRANTOR quarterly 
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statements of its income and expenses, which statements shall be 
certified by a certified public accountant, excepting therefrom any 
certification as to inventory for the first three (3) quarters of any 
calendar or fiscal year established by LICENSEE, and including in the 
annual or fourth quarter statement a certified statement including 
certification as to inventory. LICENSEE further agrees to keep its 
books and records available to GRANTOR at any time during the term 
of this Agreement or any renewal thereof for the purpose of auditing by 
a certified public accountant. Such audit will be at the expense of 
GRANTOR. 


B. LICENSEE agrees to use the name "Dart Drugs" in conjunc- 
tion with all advertising, merchandising, and sale during the term of 
this Agreement. 


C. LICENSEE agrees to provide in, on, or aboutits premises 
such neon and other advertising signs or display devices of the kind and 
type as are deemed advisable or necessary by GRANTOR. 


D. LICENSEE agrees to carry out and to pay the cost for ad- 
vertising and promoting its LOCATION, services, and merchandise 
only in accordance with the requirements, advice, and direction of 
GRANTOR or the advertising agency designated by GRANTOR. GRAN- 
TOR shall not require the total of said costs to exceed two and three- 
quarters per cent (2-3/4%) of LICENSEE's gross receipts, less any 
amount expended in accordance with subsection (3) below. LICENSEE 
hereby further covenants and agrees to the right of the GRANTOR to 
apportion said expenditure (2-3/4% of gross) in such manner as, in the 
opinion of the GRANTOR, will best serve the mutual interests of 
LICENSEE and GRANTOR. GRANTOR may determine, among other 
options, to authorize LICENSEE to: (1) place advertising in local 
media, designated by GRANTOR, on an individually exclusive basis, 
said costs not to be in excess of two and three-quarters per cent (2- 
3/4%) of LICENSEE's gross; (2) place advertising in local media in 
concert and cooperation with other Licensees on a shared or mutual 
basis, which share of any individual Licensee shall not be in excess of 
two and three-quarters per cent (2-3/4%) of such Licensee's gross; (3) 
join in concert and cooperation with one or more other Licensees in, 
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near, or commonly interested in, the same areas of advertising, or on 

a national basis, for the purpose of placing advertising in local, regional, 
or national advertising media; said expenditure by each individual 
Licensee required by GRANTOR not to be in excess of one per cent 

(1%) of total gross business of each Licensee. GRANTOR retains all 
rights of apportionment, re-apportionment, and re-alignment of ad- 
vertising placement within the foregoing definitions. LICENSEE hereby 
agrees to pay promptly such costs so apportioned to it, as directed by 
GRANTOR. LICENSEE further agrees to refrain from advertising in- 
dependently without GRANTOR's written consent. ! 


E. LICENSEE agrees to purchase all merchandise, supplies, 
equipment, and services through suppliers designated or approved by 
GRANTOR; provided, however, the prices, including freight charges, to 
be paid by the LICENSEE for such items shall be no higher than the 
established list prices, including freight charges, for sale of such items 
by distributors to retail establishments. 


LICENSEE agrees to purchase from GRANTOR and to 
promote all of the Dart Drug private label merchandise. LICENSEE 
further agrees to purchase from GRANTOR all sundries and other 
merchandise which GRANTOR feels that LICENSEE could sell at a 
profit or should sell in order to create traffic. LICENSEE further 
agrees to purchase from GRANTOR all warehouse merchandise in- 
cluding but not limited to opening inventory, fixtures, and signs, which 
GRANTOR feels LICENSEE should purchase to promote LICENSEE's 
best interests. 


LICENSEE agrees that it will accept and pay for all mer- 
chandise which GRANTOR orders to be delivered to LICENSEE for use 
in the operation of its LOCATION without authorization by! LICENSEE. 


In the event LICENSEE is overstocked with any mer- 
chandise shipped to LICENSEE without authorization pursuant to this 
subparagraph E, GRANTOR agrees that LICENSEE may require 
GRANTOR to purchase such merchandise from LICENSEE, provided 
such privilege of return shall apply only to unopened merchandise as 
received from the shipper and shall apply only with respect to 
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merchandise which is received by LICENSEE within six (6) months 
prior to the date of return. No merchandise shall be returned without 
a written authorization from GRANTOR. It is further agreed that 
LICENSEE shall only be required to accept and pay for seasonal mer- 
chandise whichis ordered by LICENSEE. Accordingly, the foregoing 
provision with respect to the return of overstocked merchandise shall 
not apply to such seasonal merchandise ordered by LICENSEE. 
GRANTOR will pay LICENSEE or credit LICENSEE with an amount 
equal to LICENSEE's cost of merchandise returned pursuant to this 
subparagraph less freight charges for delivering the merchandise to 
GRANTOR. 


F. The requirements of the foregoing subparagraph E shall 
not apply in the event GRANTOR or the suppliers designated by 
GRANTOR cannot furnish merchandise when and as the same may 
reasonably be required by LICENSEE. 


G. LICENSEE agrees that upon receipt of invoices from 
GRANTOR or the suppliers designated by GRANTOR, payment for mer- 
chandise will be made immediately by LICENSEE. LICENSEE may 
not delay payment until the ordered merchandise is received so long as 
the merchandise covered by the invoice is in the actual course of trans- 
portation to LICENSEE. 


H. LICENSEE must always maintain an inventory in compli- 
ance with the recommendations and advice of GRANTOR. Deviations 
therefrom for any reason whatsoever, regardless of season, are not 
permissible unless GRANTOR consents thereto in writing. 


I. During the term of this license, LICENSEE shall pay 
GRANTOR as license royalties the sum of two per cent (2%) of its gross 
receipts from the operation of each establishment covered by this 
Agreement. The term "gross receipts" as herein used shall include all 
receipts from the operation of the establishment, except sums which 
may be collected from the consumer on account of any sales or federal 
excise tax which may now or hereafter be levied by Government authori- 
ties. Such royalty payments shall be made monthly and shall be due no 
later than the fifth (5th) day of the month following the month for which 
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payment is made. Any adjustments which are required shall be made 
on the basis of the quarterly audited statements. Failure by LICENSEE 
to make royalty payments when due shall be cause for revocation by 
GRANTOR of the franchise granted herein. 


J. GRANTOR will publish and distribute regular bulletins to 
all Licensees with respect to the operations of the "Dart Drug System.” 
Such bulletins will, from time to time, specify special items to be 
promoted by each Licensee and will, from time to time, be accompanied 
by store displays, window displays, and photographs of displays which 
GRANTOR deems necessary as promotional materials and important for 
the successful operation of a Location. Such bulletins will, from time to 
time, designate the use of all co-op funds, will establish procedures to 
be followed in connection with grand openings of Locations, will specify 
price policies and schedules to be utilized in order to maintain uniform- 
ity, will schedule chain-wide promotional programs and contests, and 
schedule meetings for the purpose of discussing operational questions, 
as well as purchasing matters, and will otherwise specify procedures 
to be followed by Licensees in the operation of their Locations. 
LICENSEE agrees that it will comply with the requirements contained 
in any of such bulletins. 


K. LICENSEE further agrees that it will follow the "Dart 
Drug System" of displaying merchandise; it will maintain price signs 
on the merchandise; it will abide by business practices and policies of 
"Dart Drug Systems" as to customers' exchanges or refunds; and it will 
maintain records of account in accordance with the methods set forth in 
the "Dart Uniform Franchise Accounting System." 


5. LICENSEE shall alone be responsible for all loss ‘or damage 
originating from or in connection with the operation of said retail outlet 
and for all claims or demands for damages to property or for injury or 
death of persons directly or indirectly resulting therefrom, LICENSEE 
agreeing to indemnify and save harmless GRANTOR of and from such 
claims, loss, or damage. LICENSEE shall be entitled to the benefit of 


all warranties and indemnities furnished by the manufacturer of the 
merchandise purchased by LICENSEE. 
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LICENSEE shall carry at all times during the term of this 
Agreement with a first line insurance carrier adequate workmen's 
compensation insurance and general liability insurance of not less than 
$100,000/$500,000. Said insurance shall name GRANTOR as an in- 
sured and cover public liability of all kinds; and LICENSEE will, at the 
request of GRANTOR, furnish or cause to be furnished to GRANTOR 
copies of said policies and/or the endorsements thereto evidencing 
compliance with this paragraph, and will promptly pay all premiums 
on said policies as and when the same become due. 


6. This Agreement shall terminate at the option cf GRANTOR in 
the event LICENSEE discontinues the operation of a retail drug store 
at the LOCATION specified, or in the event, in GRANTOR's judgment, 
LICENSEE fails to fulfill any of its obligations under this agreement, 
subject to the fifteen (15) day notification provided for in paragraph 7. 
Failure of the GRANTOR to terminate this Agreement for any of the 
reasons stated herein shall not constitute a waiver of its right to 
terminate this Agreement for such reason or any other reasons at a 
subsequent time. 


LICENSEE shall not voluntarily. or by operation of law or 
otherwise, sell, assign, transfer, convey, or encumber this Agreement 
or any right or interest therein or thereunder, unless the written con- 
sent of the GRANTOR is first had and obtained 


7. Inthe event LICENSEE be adjudicated a bankrupt or become 
insolvent, or if a receiver, whether permanent or temporary, of the 
LICENSEE's property, or any part thereof. shall be appointed by a 
court of competent authority, or if LICENSEE shall make a general 
assignment for the benefit of its creditors, or fails to make payment of 
indebtedness to:'GRANTOR within the period of credit extended, or if 
any judgment against LICENSEE remains unsatisfied or unbonded of 
record for thirty (30) days or longer, or in the event LICENSEE defaults 
in the performance of any of the terms and conditions of this Agreement 
on its part to be keptand performed, or upon and subject to which is 
based the franchise and license agreement hereunder. and said default 
be not cured within fifteen (15) days after service of written notice of 
default upon LICENSEE. then GRANTOR at its option and without 
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prejudice to any and all remedies which it may otherwise have, may 
forthwith terminate this Agreement and said franchise and license by 
service of written notice of intention so to do upon LICENSEE. 


8. No waiver by GRANTOR of any default in performance on the 
part of LICENSEE, time being of the essence hereof and of performance 
hereunder, or like waiver by GRANTOR of any breach or a.series of 
breaches, of any of the terms, covenants, and conditions of this Agree- 
ment shall constitute a waiver of any subsequent breach or: ‘waiver of 
said terms, conditions, or covenants. 


9. On termination of this franchise and license, whether by reason 


of lapse of time, default in performance or other cause or contingency, 
LICENSEE shall forthwith discontinue the use of the said tradename and 
trademark and shall remove and/or obliterate any sign or designation at 
the said establishment or elsewhere that might indicate the operation of 
a Dart Drug outlet; and LICENSEE shall forthwith discontinue the use of 
any and all printed goods bearing the said tradename and/c or trademark 
or any reference whatever thereto, LICENSEE further agreeing that it 
will not thereafter operate or do business under any name or in any 
manner that might tend to give the general public the impression that 
the license was still in force, and LICENSEE further agreeing that it 
shall not, for a period of two (2) years thereafter engage in the same 

or similar business anywhere within fifty (50) miles of the LOCATION 
covered by this Agreement. 


10. This Agreement and said franchise and license granted here- 
under, unless terminated, shall be and remain in full force and effect 
for a period of twenty (20) years from and after the effective date of this 
franchise. Unless otherwise specified, such effective date shall be the 
date of this Agreement. Upon expiration of the term of this Agreement 
and provided LICENSEE shall not then be in default thereunder, 
LICENSEE shall have the right, privilege, and option of renewing this 
Agreement for an additional period of not less than five (5) nor more 
than ten (10) years upon written notice to GRANTOR then given of 
LICENSEE's election so to do. Except with respect to the length of the 
Agreement, during the renewal period, all terms and conditions of this 
Agreement shall remain the same. 
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11. Any notice required or permitted to be given hereunder shall 
be in writing and may be given by personal service or by depositing a 
copy thereof in United States registered or certified mail, with postage 
thereon fully prepaid, in a sealed envelope, to be addressed to 
LICENSEE at said establishment, if notice is to be given to LICENSEE, 
and addressed to GRANTOR at 5458 Third Street, N.E., Washington 11, 
D.C., if notice is to be given to it. The address hereby given for the 
service of notice may be changed at any time by either party through 
written notice to be given to the other as herein provided. 


12. In the event it becomes necessary for GRANTOR or LICENSEE 
to institute any action at law or in equity against the other to secure or 
protect rights under this Agreement, the prevailing party shall be 
entitled to recover in any judgment entered therein in its favor such 
reasonable attorney's fees as may be allowed by the court, together with 
such court costs and damages as provided by law. 


13. All reference herein in the singular may be construed to in- 
clude the plural where applicable, and the masculine to include the 
neuter gender; and all covenants, agreements, and obligations herein 
assumed by LICENSEE shall be and shall be deemed to be joint and 
several covenants, agreements, and obligations of the several persons 
named herein as LICENSEE. 


14. Should any part of this Agreement for any reason be declared 
invalid, such decision shall not affect the validity of any remaining 
portion, which remaining portion shall remain in force and effect as if 
this Agreement had been executed with the invalid portion thereof 
eliminated and it is hereby declared the intention of the parties hereto 
that they would have executed the remaining portion of this Agreement 
without including therein any such part, parts, or portion which may for 


any reason be hereafter declared invalid. 


15. This Agreement supersedes any and all other agreements, 
either oral or ‘in writing, between the parties hereto with respect to the 
subject matter hereof and contains all of the covenants and agreements 
between the parties with respect to said matter. However, the attached 
Addendum Agreement shall be binding upon the parties as though the 
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provisions contained therein were incorporated in this Agreement. 


16. This Agreement shall inure to the benefit of the successors 
and assigns of GRANTOR. The interest of the LICENSEE in this Agree- 
ment is personal and shall not be assigned, transferred, shared, or 
divided in any manner by the LICENSEE, and if said LICENSEE is a 
corporation, it is understood and agreed that the shares of capital stock 
of said corporation shall not be sold, pledged, hypothecated, assigned, 
or transferred so as to change the controlling interest therein, without 
the written consent of GRANTOR first had and obtained, which consent 
shall not be unreasonably withheld; provided, however, that /in the event 
of the death of LICENSEE, or if LICENSEE is a corporation, in the event 
of the death of a stockholder therein, the rights and obligations of the 
deceased LICENSEE or stockholder shall inure to the benefit of the 
legal heirs or legatees of the said deceased LICENSEE or stockholder 
as shall be capable of performing the duties and obligations required 
under this Agreement; provided, that such heirs or legatees shall first 
give notice in writing to GRANTOR of such election thirty (30) days 
from the date of the death of LICENSEE, or stockholder, and provided, 
further, that the heirs or legatees of the LICENSEE shall endorse this 
Agreement within five (5) days thereafter; provided, further, that in the 
event the LICENSEE shall be an individual and shall die leaving no heir 


capable of performing the obligations set forth above, then his estate 

or legal representative shall have the right to sell the Dart Drug opera- 
tion to a responsible bona fide purchaser acceptable to GRANTOR and 
who shall agree in writing with the GRANTOR to assume and honor 

this Franchise Agreement. 


IN WITNESS WHEREOF, the parties have hereunto set their hands 
and seals, the day and year first above written. Both parties to this 
Agreement intend to execute this Agreement as an instrument under 
seal. 


ATTEST: DART DRUG CORPORATION 
By | 


ee EEE 


——————————— 
J.E. Bindeman, Secretary Herbert H. Haft, President 
(Corporate Seal) GRANTOR | 
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ATTEST: DRUG MANAGEMENT, INCORPORATED 


/s/ James William Reeves By /s/ Banks L. Smith, President 
Secretary 
(Corporate Seal) LICENSEE 


In consideration of the execution of the foregoing Franchise Agree- 
ment and for other good and valuable consideration, receipt of which is 
hereby acknowledged, the undersigned jointly and severally agree that 
each of the restrictions imposed upon LICENSEE in the aforegoing 
Agreement shall be applicable to the undersigned in the same manner 
as though the undersigned were licensees thereunder, and the under - 
signed jointly and severally guarantee the payment, when due, for all 
merchandise which the LICENSEE purchases from GRANTOR, with or 
without prior order. 


IN WITNESS WHEREOF, the undersigned have signed and sealed 
this Agreement this day of 1960. 


/s/ Banks L. Smith (SEAL) 
/s/ James L. McIlvaine (SEAL) 
/s/ Lillian S. McIlvaine (SEAL) 
/s/ Eva 8. Guest (SEAL) 
/s/ James William Reeves (SEAL) 

(SEAL) 


ADDENDUM AGREEMENT 
THIS ADDENDUM AGREEMENT is made this day of 
1960 by and between DART DRUG CORPORATION, 
hereinafter referred to as GRANTOR, and DRUG MANAGEMENT, IN- 
CORPORATED, hereinafter referred to as LICENSEE. 


WHEREAS, the parties hereto have entered into a franchise 
agreement of even date, a copy of which is attached hereto and of which 
this addendum agreement is made a part, and 

WHEREAS, the parties desire to make certain additions to and 
modifications of said franchise agreement, 


NOW, THEREFORE, for good and valuable consideration, it is 
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mutually agreed as follows: 


i. In addition to the LOCATION set forth on page 1 of the attached 
franchise agreement, GRANTOR hereby grants to LICENSEE the ex- 
clusive right to adopt and use the "Dart Drug” tradename and trade- 
mark in connection with the operation of standard prescription pharma- 
cies within the following territory: The City of Charlotte, North Caro- 
lina, and all that area within a sixty (60) mile radius of Charlotte, North 
Carolina, but excluding Fayetteville, North Carolina, and any part of 
South Carolina, which exclusive area is referred to as the "franchise 
area." LICENSEE agrees that in consideration of the exclusive fran- 
chise area granted herein, it will open additional Dart Drug outlets in 


such area when the existing outlets reach a net profit of ay Thousand 


Dollars ($30,000) per annum per store. 


GRANTOR further agrees to grant to LICENSEE a right of first refus- 
al for a location to be established at Fayetteville, North Carolina. In 
the event GRANTOR desires to grant a franchise to a third party for 
the City of Fayetteville, North Carolina, it must first offer such franchise 
to LICENSEE. If LICENSEE desires to accept such franchise, it must 
notify GRANTOR in writing of such election within thirty (30) days after 
GRANTOR makes such offer to LICENSEE. Thereafter, LICENSEE must 
execute a separate franchise agreement, identical with the terms of the 
attached franchise agreement, covering such new location. LICENSEE 
must thereafter diligently proceed with the opening of a Dart Drug outlet 
at the location offered. In the event LICENSEE rejects such offer or 
fails to notify GRANTOR of its acceptance of the offer within the afore- 
said thirty-day period, GRANTOR shall have the right to grant a 
franchise covering the location offered to a third party. Such right of 
first refusal shall remain in effect only so long as LICENSEE operates 
Dart Drug Outlets in the exclusive franchise area as described above. 


2. Section 4-C. This section is amended by striking the words "by 
GRANTOR" appearing at the end of such sentence and inserting in lieu 
thereof the following: "in good business practice.” 


3. Section 4-D. This section is amended to provide that LICENSEE's 
share of national advertising shall not exceed one per cent (1%) of 
LICENSEE's gross receipts per annum. The last portion of this section 
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is amended to provide that LICENSEE shall make payment of its 
proportionate advertising costs within thirty (30) days. 


4. Section'4-E. The third paragraph of this section is deleted in 
its entirety and the following substituted in lieu thereof: 


"LICENSEE agrees that it will accept and pay for all 
reasonable and necessary merchandise which GRANTOR 
orders to be delivered to LICENSEE for use in the opera- 
tion of its LOCATION without authorization. LICENSEE 
shall have ten (10) days from shipment of Dart Drug 
private label merchandise within which to remit pay- 
ment therefor." 


5. Section 4-G. This section is deleted in its entirety and the fol- 
lowing is substituted in lieu thereof: 


"G. LICENSEE may make payment of all invoices in 
accordance with the generally accepted trade practice 
in the franchise area, in no event later than ten (10) 
days after the ordered merchandise is shipped to 
LICENSEE." 


6. Section 4-H. This section is deleted in its entirety and the fol- 
lowing is substituted in lieu thereof: 


"H. LICENSEE must always maintain an inventory in 
compliance with the recommendations and advice of 
GRANTOR; provided, however, LICENSEE shall not 
be required to maintain an inventory in excess of 
Sixty-Five Thousand Dollars ($65,000) for each 
Location." 


7. Section 4-I. This section is amended to provide that any tax in- 
cluding excise tax, are excluded from "gross receipts." This section is 
also modified to provide that royalty payments are to be made on the 
tenth day of the month following the month for which payment is made, 
rather than the fifth day. 


8. Section 4-J. The last sentence of this section is deleted and the 
following is substituted in lieu thereof: 
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"LICENSEE agrees that it will comply with any 
reasonable requirements contained in any of such 
bulletins." 


This section is further amended to provide that LICENSEE 
shall have the right to reject any promotional items which are not in the 
competitive market of the franchise area. However, LICENSEE shall not 
be unreasonable with respect to such rejections. 


9. Section 5. The first paragraph of this section is deleted in its 
entirety and the following is substituted in lieu thereof: 


"5. LICENSEE shall alone be responsible for all loss 
or damage originating from or in connection with the 


operation of said retail outlet and for all claims or de- 
mands for damages to property or for injury or death 
of persons directly resulting therefrom. LICENSEE 
shall be entitled to the benefit of all warranties and 
indemnities furnished by the manufacturer of the 
merchandise purchased by LICENSEE." 


10. Section 6. Both paragraphs of this section are deleted in their 
entirety and the following is substituted in lieu thereof: 


"§, This Agreement shall terminate at the option of 
GRANTOR in the event LICENSEE does not perform 
its duties in a businesslike manner." 
11. Section 16. This section is deleted in its entiretyand the follow- 
ing is substituted in lieu thereof: 
16. LICENSEE shall have the right to sell its Dart 
Drug operations to a bona fide purchaser; provided, 
however, LICENSEE shall first obtain GRANTOR'Ss 
consent to such sale, which consent shall not be un- 
reasonably withheld.” 


IN WITNESS WHEREOF, the parties hereto have signed this ad- 
dendum agreement under seal the date first above written. 
ATTEST: DART DRUG CORPORATION 

By 
J. E. Bindeman, Secretary Herbert H. Haft, President 
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(Corporate Seal) 


ATTEST: DRUG MANAGEMENT, INCORP. 

James William Reeves /s/ By /s/ Banks L. Smith, President 
Secretary 

(Corporate Seal) 


DEFENDANTS' EXHIBIT NO. 7 


DART DRUG CORPORATION 


Mr. Banks L. Smith October 7, 1960 
Discount Management Corp. 

105 West Trade Street 

Charlotte, North Carolina 


Dear Mr. Smith, 


According to our last conversation, you informed me that your fix- 
tures were due to be installed on October 5, 1960. 


As you recall, I informed you that there are a great deal of matters 
that had to be attended to prior to the installation of the fixtures, and 
you told me to hold up on everything until you contacted me. 


Now that the time is drawing nearer, let me ONCE AGAIN inform 
you as to what steps must be taken to open your store: 


1—You are to obtain (from me) a list of merchandise that we 
recommend for you to purchase from any service wholesaler that you 
could make suitable arrangements with. Of course you want a whole- 
saler who will be able to service your store with a full line of mer- 
chandise—one who will be able to give you the type of service required 
by you in your specific area. 


2—You are to advise us as to the time at which you will be wanting 
your merchandise from our warehouse. You will recall, that we will 
need at least 10 days in which to fully process your order. 


3—Once again let me recommend that you apply and follow thru on 
all procedures necessary for you to obtain your pharmacy permit from 
the North Carolina Board of Pharmacy. 


Please let me know exactly how you stand in relation to your fixture 
installation, as well as the fore-mentioned items. 
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If there is anything that I can do to be of service to you at the 
present time, please do not hesitate to call on me personally. 


Kindest personal regards: 


/s/ Ben Kovalsky, Mer. 
Franchise Division 


DEFENDANTS’ EXHIBIT NO. 5 


DART DRUG CORPORATION 


Mr. Banks L. Smith October 11, 1960 
Drug Mgm., Inc. 
105 West Trade Street 

Charolotte, North Carolina 


Dear Franchisee: 


Enclosed is the manual of Procedure and Accounting which is a 
reduction to writing of the information which you are now currently using 
in your operation and which has previously been disseminated and 
demonstrated to you by various members of our company. ‘Since you 
know there are certain variations due to regional tax collections, and 
other problems there might be slight variations in your particular opera- 
tion. Feel free at any time to call upon Mr. Charles Shipe, who is a 
C.P.A. and officials of the Dart Drug Corporation for specific applica- 
tion of any procedures to your operation. Either a telephone call or a 
memo to Mr. Shipe will accomplish thus. 


May I again bring to your attention that the control of cash in mer- 
chandise both as to employees and the general public requires constant 
vigilance and supervision and in addition to the system outlined such as 
separate drawers for employees, use of shopping service, use of con- 
tinuous tape in registers so that registers cannot be reset, etc., there 
is a constant and continuing need for the personal supervision by you 
and/or your managers. 


Best regards to you and your staff. 


Sincerely yours, 


/s/ Herbert H. Haft 
President 
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DEFENDANTS' EXHIBIT NO. 6 


DART DRUG CORPORATION 


Drug Management, Incorporated March 7, 1961 
Banks L. Smith, James McIlvane 

James Reeves, Eva Guest and Al Muratori 

105 West Trade Street 

Charlotte, North Carolina 


Gentlemen: 


Referring to our former conversation concerning the Charlotte 
North Carolina franchise, Mr. Ben Kovalsky and the undersigned visited 
and inspected your retail outlet on the weekend of March 4, and 5, 1961 
at 105 West Trade Street, Charlotte, North Carolina. In addition, Mr. 
Charles Shipe, General Manager of Dart Drug Corporation, who is a 
Certified Public Accountant, obtained certain factual material from this 
retail outlet and analyzed same. ~ In addition, Mr. Nathan Eidelman, 
General Merchandise Manager of Dart Drug Corporation, analyzed cer- 
tain merchandising procedures followed by the Charlotte, North Carolina 
franchisee. 


The below listed report of inspection of the physical store by Mr. 
Kovalsky, and Mr. Haft, the analyzation of financial records of Mr. 
Shipe, and the analyzation of other merchandising records by Mr. 
Nathan Eidelman compose the below listed survey of the franchise 
with appropriate comments thereof. 


1. The security procedure in the store should be strengthened, 
fully observed in present practice and in addition other procedures in- 
novated which are not now in effect. 


a. It is recommended that a time lock be placed in the front 
door so that when the store manager leaves the store the time of store 
closing is thereon noted, and when he opens the store in the morning, is 
thereon noted. This eliminates any return to store in the middle of the 
night or at unusual hours. In addition, it should be a firm policy that 
our manager never leaves the store alone, there must be the manager 
plus at least one other personnel who closes the store with him. This 
procedure is part of the Dart Drug System. 


b. A copy of the pamphlet distributed by Willmark Service 
System should be issued to each employee, and regulations thereon 
which have been incorporated as part of the Dart Drug System should be 
followed without exception. The most specific point in these regulations 
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is that a sales slip must be given from the register on each and every 
sale. Only by ringing the register can the person obtain such sales 
slip, when they have rung the register they, therefore, must account 
for the money. In essence, each customer becomes a detective or 
protective agent for you. Obtain from Willmark a series of signs and 
post them prominently through the store. Signs which state that the 
customer should have a receipt. You must have a firm policy of making 
no refunds or adjustments without the sales slip. If you do this, you 
will catch dishonest employees who do not give sales slips by the 
customer saying they did not receive same and having them point out 
what employee did not give the sales slip to them. 


c. On the inspection trip it was noted that the figure on the 
register showing the number of times the register had been read did 
not coincide with the number of days the store had been in operation. The 
approximate number of days the store has been in operation were 103, 
in checking the registers, it was noted that on the drug register there 
was a count of 174, tobacco register showed 287, and the cosmetic 
register 224. This is a very important factor since when a tape is 
checked out there always leaves the possibility of a new tape being re- 
rung which is a lesser amount than the tape actually recorded for the 
days sale. It is recommended that the registers be turned back to zero 
and notification be made and notation made on the daily sheet starting 
with number one and that the key that allows the turning back of such 
register, not remain in the possession of the store manager or store 
personnel but remain in the possession of one of the directors. 


d. It was noted on inspection that certain articles sold in the 
store were available for the personal use of store employees. Dart 
Drug System is that no article such as cleansing tissue, toilet paper, 
and any other items normally sold in the drug store can be used for the 
personal use of the employees. It is recommended that a separate 
brand be purchased from a competing drug chain so that you preserve 
your own merchandise, that is use REXALL Cleansing Tissue or Toilet 
Paper so that you know that all the merchandise in the store is actually 
for resale. We specifically noted a $19.95 Ronson Nordic Lighter on 
the back desk being used by the store manager. We do not want to use 
such items as there is no way of telling whether this item has been paid 
for or not and it tends to delete store stock. 


e. Also, might I bring to your attention the necessity of the 
manager periodically looking behind the cash registers at unannounced 
times and checking for pads of paper having various figures thereon. 


This is always a sign of an employee who is "short ringing" and intends 
to take the money out of the register at the end of a day. 
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f. It was noted that certain of your store employees were not 
giving the cash register tape at all times. This is a basic rule and 
employees should be notified and be subject to immediate dismissal if 
they do not give such cash register tape. 


g. We noted on our recent trip that the store manager on 
Saturday March 4, had the receipts from the previous day that is the 
paper money wrapped with a rubber band in his pants pocket. It was 
explained to us that this was not normal procedure that normally a 
night depository was used and that there was no money vault in the re- 
tail store. This is not a good procedure from the viewpoint of insurance 
coverage in case of loss, from the viewpoint of cash handling and from 
the human factor of the breakdown of morale on the part of other em- 
ployees when they see the store manager with company monies in his 
pocket. It is recommended that a money vault be procured and that 
therefore, it is known to all employees that no company monies should 
be in their possession or personal clothing at any time. 


2. We observed on the personal visit the following discrepancies in 
basic store merchandising: 


a. Large amount of merchandise on the shelves and other 
displays was not price marked. It is not conductive for the public to 
purchase merchandise when they do not know the price of same and 
many persons are hesitant to ask sales clerks the price of merchandise. 
It is recommended that all merchandise on open display be prepriced. 


b. The visual impact in the store of a discount operation was 
not readily apparent due to the small number of 3 x 5 price cards used 
in the store. It is recommended that a minimum of 500 price cards be 
placed throughout the store with specific reference to the wall shelves, 
the vitamin counters, cigar counter, drug counter, etc. Every item 
which is handled in any but the smallest quantity should have a price 
card. Prominently priced and presented, merchandise is half sold. 
This eliminated the human factor in selling. 


c. It was noted that the paper signs on the window do not refer 
to national brand items as previously recommended, we reaffirm that 
these signs should consist of items such as Gillette Blades, Colgate 
Toothpaste, Bayer Aspirin, and other items which are readily known to 
the public. Obviously, the items that will draw a person into the re- 
tail store are items of this category rather than the signs presently in 
your windows. 


d. It was noted that the newspaper ads which you are presently 
using do not have sufficient national brand items therein. At a personal 
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conference between the undersigned, Mr. Ben Kovalsky, and Mr. 
Muratori we wrote the ad which we recommended be used for the com- 
ing week and outlined the ads which should be used for the next three 
weeks. We would like an immediate report on the volume obtained from 
these ads as against the present volume obtained from the ads that you 
are currently using. Referring to this, we can be of greater help to 

you if we receive weekly, the ads that you are running together with the 
ads of competing retailers so that we can give you an analysis and 
thereof rather that the infrequent receipt of such ads as had been the 
policy heretofore. 


e. In perusing the payroll records we find that the program in 
reference to the selling of own brands is not existent as evidenced by 
the fact that cosmeticians are making approximately $1.00 per week 
p.m. and drug clerks $1.50 to $2.50 per week. This is a serious lack 
in a selling effort on the part of store personnel as comparable person- 
nel in Dart Drug Corporation company stores will make approximately 
the following amounts: cosmeticians - up to $30.00 per week, drug 
clerks up to $40.00 per week. We recommend that Mr. Muratori train 
his help in the proper comparable items and the method of selling same. 
Super salesmen are not necessary to sell such items. An honest-well 
presented item with the comparable savings and the fact that own brand 
merchandise is on a money back guarantee basis, with the clerk having 
knowledge of the selling points of the items will make it simple for the 
average sincere clerk to sell a substantial amount of these products. 


f. It was noted that the manager keeps a clean neat store, 
however we would like to bring up the following: 


1. We noticed a series of six or seven stacks of mer- 
chandise that were placed off center in the aisles which we' feel should 
not be done for the following reasons: 


a. It makes it difficult for people to manipulate around 
the store. They always seem to be running into the stacks. 


b. These stacks are placed in such a manner that they 
actually cover up merchandise that is already on the shelves. 


As a remedy to this, we recommend as we did previously, that mer- 
chandise in bulk should be cut and stacked on the end of the gondolas. 

If done in this way, the merchandise is displayed in a mass manner, giv- 
ing the impact, yet it does not get in the way and prevent people from 
manipulating around the store. Also, it doesn't cover up any other mer- 
chandise. So in summary, we feel that in stacking the merchandise on 
the gondola end, you are utilizing what ordinarily would be! dead space 
and you are not killing any other sales by blocking the merchandise on 
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the shelves. 


2. We found an insufficient number of signs on the mer- 
chandise as mentioned heretofore. We encourage you to place price 
signs on the majority of items in the store. 


3. In our check of the store we found at the drug counter, 
that electric razors were out of the locked glass cases and were sitting 
on the top of the glass case, out of the original boxes. This of course, 
is against our security policy and we strongly urge that these razors 
along with any other item of value be placed in the glass case, and the 
glass case locked at all times. 


3. On Saturday, March 4, we had the opportunity, that is the 
undersigned and Mr. Kovalsky, to sit down with your Mrs. Brodman, 
bookkeeper, at which time we made certain examinations of your 
records. There were a certain number of things that were stated in 
your books that were not self explanatory and a certain number of these 
items were not explainable to us by Mrs. Brodman. 


a. Under organization expense the latest statement showed a 
sum of $10,890.65. This sum being increased monthly since the date of 
the first statement. The very first statement showed organization ex- 
pense being $8,999.97. December statement showed organization ex- 
pense to be $10,637.12 and January and February statements brought the 
sum up to $10,890.65. Out of this we got a definite $3200.00 toward a 
four month's rent paid in advance. The remainder of this sum could not 
be accounted for by Mrs. Brodman. 


b. We saw a figure listed under Truck $1,000.00, and Mrs. 
Brodman told us that the corporation had purchased a truck to use in 
the event the corporation decided to make deliveries but after this 
truck was bought the corporation decided not to make deliveries and that 
the corporation was still in possession of this truck. Our recommenda- 
tion is that the truck be sold rather than carried. 


c. During our discussion with Mrs. Brodman we asked her for 
any recommendations that she might have and in line with this we dis- 
cussed the following: 


1. Mrs. Brodman suggested that the store be opened at 
7:00 a.m. since a greater number of people are going to work at this 
hour than at the later hour the store does not open which I believe is 
8:30 a.m., and she recommended that the store be kept open to 7:00 p.m., 
since the greater number of people are going home between 6 and 7 :00 
p.m. Her thoughts were that the store should be open from 7:00 a.m. to 
10:00 p.m. on Friday as she felt that this would be the time that most 


Defendants' Exhibit No. 6 87 
people do their shopping. Our policy is to keep the store open the same 
as a department store nearby or to keep the store open the general 
hours that most other mercantile business are kept open. | For example, 
our store in Silver Spring, Maryland keeps the same hours as the Hecht 
Company department store across the street. 


d. In examining the cancelled check stubs we came across two 
items which were not explainable and that were an additional two items 
that we had questions on that we could not obtain an answer to. 


1. Your check #68 was made out to an individual who we 
did not know or who Mrs. Brodman did not know. 


2. Your check #119 for Petty Cash had no explanation as 
to who the money was given to or how the petty cash was spent. 


3. We did not see a cancelled check for the amount spent 
on fixtures or registers. 


4. In checking with Mr. Muratori, we discovered that no 
physical inventory has yet been taken and that the inventory shown on 
the statement was merely an estimate. 


e. We would like to comment and recommend that you improve 
the ads in accordance with the proposed ads which the undersigned and 
Mr. Kovalsky submitted on this visit. 


f. In checking the competition and the Dart in Charlotte we 
noticed a few points that you people should take action on. | 


1. As you know the Easter holiday falls on April 2, this 
year. We recommend now and we recommend at all times that the 
Dart Drug base their merchandising efforts on specific holidays when 
possible. Specifically Easter comes shortly and we notice that the 
Dart Drug store did not have any easter candy, no plush toys, etc., 
whereas the competition all have easter candy, eggs, toys, etc. on dis- 
play. We naturally recommended to your manager that he immediately 
obtain such merchandise and prominently display same. 


In closing might I say that it is felt that progress is being made and 
with the attention to the comments listed herein we feel that we will see 
a great improvement. 


With best regards, 


/s/ Herbert :H. Haft 
President 
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DEFENDANTS' EXHIBIT NO. 27 
DART DRUG CORPORATION 


Mr. Al Muratori November 23, 1960 
C/O Dart Drug 

105 West Trade St. 

Charlotte, N.C. 


Dear Al, 


Enclosed you will find three sets of duplicate copies of our return 
authorization form completely filled out with the items to be returned as 
well as the correct prices. Please enclose one copy of this form as a 
packing slip in’one of the returned cases. Keep the other copy in your 
files to be your permanent record. 


I have also worked up the mistakes found in your invoices for your 
opening. The forms have all been prepared and turned over to our ac- 
counting department. You should be receiving a copy of this credit in 
the very near future. 


Please make note that the only merchandise that you may return is 
the merchandise outlined on the return authorization forms. This a 
company policy which prevails at all times. All returns must be ac- 
companied by such a form signed by a officer of The Dart Drug Corpora- 
tion. 


Hoping this meets with your approval, I remain 
Sincerely yours, 


/s/ Ben Kovalsky, Mgr. 
Franchise Division 


DEFENDANTS' EXHIBIT NO. 28 
DART DRUG CORPORATION 


Drug Management Corporation February 1, 1961 
Charlotte - T/A Dart Drug 

105 West Trade Street 

Charlotte, North Carolina 

Attn: Al Muratori 


Dear Al, 


Defendants' Exhibit No. 28 : 89 


it a cat lati cA cI 


Iam in receipt of a copy of your ad dated January 19, 1961. 
In studying this ad, I have found the following criticisms to offer: 


1. The heading (LOGG) of your ad should be related to a 
holiday or a season of the year, etc. 


a. For example: 


WASHINGTONS BIRTHDAY 
DISCOUNTS 


VALENTINE DAY 
DISCOUNTS 


MEMORIAL DAY 
DISCOUNTS 


b. The address of the store and the telephone number 
should be put together in one box, thus eliminating the heavy dark 
horizontal lines, thus offering more continuity and ease of reading. 

2. Under Vitamin Discounts 


You should list at least 10-15 popular vitamins (popular in 
your particular area) each ad at low discount prices. * 


3. Under Medical Needs 


You should list at least 20-30 popular (in your specific 
area) items at low discount prices. For example: 


1.23 Bufferin 100s 


Eliminate the lines so the whole section will read more 
easily. Iam enclosing a copy of our ads. Please note the ‘manner in 
which we use a ‘Compare & Save Box.' 


3. You should advertise at least 20 Ladies Needs items which 
mean something in your specific area. 


4. The continuity of your ad is interrupted much too often due 
to the indiscriminate use of heavy black lines. 


5. All Group Headings should end with the word "DISCOUNTS." 
For example: MENS NEEDS DISCOUNTS 


a LADIES NEEDS DISCOUNTS 
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?. Hair Brush Discounts should be placed under Household 
Discounts or under Mens & Ladies Discounts or whatever the case may 
be. 


The preceding recommendations are given as structural criticism and I 
strongly urge that you, in the immediate future, write your ads accord- 
ingly. 


Warmest Personal Regards, 


/s/ Ben Kovalsky, Mgr. 
Franchise Division 
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[Filed January 27, 1964] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
Wednesday, "November 13, 1963 


* * * 
BANKS L. SMITH | 
was called as a witness by the plaintiffs and having been duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FRIEDLANDER: 
Q. Would you state your fullname. A. Banks L. Smith. 
* * * * * 
Q. What is your business occupation? A. Restaurant. 
Q@. And where are you -- do you have more than one restaurant? 
A. I have two restaurants. 
Q. Where are they located? A. The original restaurant is Route 
227, Bryans Road, Maryland, and the number two place is Route 301, 
at Acton Lane, Waldorf, Maryland. ; 
Q. How long have you been engaged in the restaurant business? A. 
Well, since I was 17 years old. ! 
Q. Prior to the year of 1960, had you ever been connected with or 
associated with any drug store or drug business? A. No, sir. 
Q. Do you know a Mrs. Guest, one of the plaintiffs in this case? A. 
Yes, Ido. 
Q. How long have you known her? A. I have known Mrs. Guest -- 
just offhand guessing -- eight years, I would say. 
* * * * oO 
Q. Now, Mr. McIlvaine, who was a member, stockholder of this 
corporation, Drug Management, Inc., how long have you known him? A. 
Mr. McIlvaine, I guess I have known for six, or seven, or eight years, 
approximately the same amount of time. 
Q@. Can you tell us -- Mr. Reeves, whose name appears as one of 


the plaintiffs in this case, is he your cousin? A. That is correct. 
* * * * ‘ok 


Q. Now did there come a time either at the end of 1959 or the 
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beginning of 1960 when you had occasion to meet your cousin in com- 
pany witha Mr. Miller? A. Yes, sir. 
* * * * * 
Q. Did you have occasion to go with them to any place of business 
to investigate an investment opportunity ? 


* * * * * 


THE WITNESS: Yes. 
* * * * * 
Q. Now, where did you go? A. Well, we went to Ver Standig’s 
office. 


* * * * * 


Q. Who did you go with? A. Mr. Miller and Mr. Reeves. 
* * * * * 

7 Q. Was that because of what the ad said or was that in relation to 
a letter that was -- do you know why you went to Ver Standig's office? 
A. Well, I was just along with them. At that time I had no interest. 
They were interested in -- 

*x * * * * 

10 Q. Now, as a result of the conversation with Mr. Ver Standig in the 
presence of Mr. Miller and Mr. Reeves and yourself, did you do anything 
about this situation? A. At a later date I did. 

Q. Now, would you fix the later date at which you yourself discussed 
the franchising with Mr. Ver Standig? A. Well, I would say two or three 
weeks after I met with Mr. Miller, which was sometime in the early 
spring of '60. 

* * * * * 

Q. Now, I show you a charter, articles of incorporation of Drug 
Management, Inc. 

* * * * * 

11 Q. Now, will you look at the date of that? A. That is May 30, 1960. 

Q. Now, using this as a key date, before the formation of this cor- 
poration, how many times would you say you saw Ver Standig or any 
other employee or agent of the Dart Drug Corporation? A. Quite a 
mimber of times. I saw him with Mr. Miller, twice later with Mrs. 
Guest and myself, and then with Mr. Mcllvaine and Mrs. Guest and 
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myself, and then several times after that. 
*x * * * * 


Q. Well, now, let's take the first visit you mentioned. You said 
that you went to see Mr. Ver Standig. Were you with Mrs. Guest at that 
time or by yourself? 


* * * * * 


THE WITNESS: No. Idon't think she was with me the first time. 


12 Q@. Was she with you a second time? A. Yes. 


Q. At that time did you get a volume such as Plaintiff’ s No. 1? 
A. On our second trip Mrs. Guest and I -- we got the volume, that is -- 

Q. Did you get more than one? Did you each get one or did you get 
one between you? A. We had two volumes, one for myself and one for 
Mrs. Guest and she later -- 

Q. Don't tell what she did. She will tell us that. Did you ever have 
a conversation with Mr. Ver Standig about what the deal was? A. Yes, 
we did. 

Q. Now, was that the first, second trip or was it later -- or when 
was it? A. Well, the -- all trips I was there, we discussed the bro- 


chure, the prospects of Dart Drug franchise. 
* * * * oe 


13 Q. Well, tell us first, statements made by either Mr. Haft or Mr. 


14 


Ver Standig in the presence of Mr. Haft, to you. A. In the presence of 
Mr. Haft we discussed the brochure and that we were in business our- 
selves. We -- this was an investment venture and we definitely didn't 
want to run a drug store. We wanted to make an investment and which 
their brochure claimed we could do without any SAPETIGHCE, under their 
system. 

Q. What did he say about that? A. Well, they had -- fe flipped 
the different pages and explained the things as we went through the bro- 
chure. One -- 

Q. Iam speaking now about the experience. A. Well,: you needed 
no experience. They had a system that was proven and it could be 
worked two ways. You had your own manager and they trained, and over- 

saw the operation or they would run the store and you would make 
less percentage. 
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Q. Did you ever at any time discuss that more fully as to -- at what 
time did you have to ask them to operate the store? A. Well, after we 
got into the drug store operation and we were having so much trouble 


we went to -- 

Q. No, I mean what did they tell you in the beginning you could do 
in reference to that? A. They told us in the beginning that they would 
-- if we ran into trouble they would run the store for us. 

Q. Then what did they tell you about money? How much would you 
need? A. Well, they talked -- the brochure stated that you needed 
$35,000 for one store and we finally had the franc hise for the city of 
Charlotte in which we were going to open up three stores eventually. 
Under those figures we figured we could open up three stores. meee 

Q. What did they tell you it would take? A. Thirty-five to forty 
thousand dollars. 

Q. Allright. Now -- A. As we got into the deal deeper, then I 
went to Ver Standig and I told him, I says, "It's going to take more 

15 money than this." 
And he said, "Well, it won't go over $55,000 at the most." 
So we finally agreed that we would go along with $55,000. 
* * * * * 

Q. Now, what did you understand you would do about employees 
from what they told you? A. Well, we -- we screened -- they -- we 
screened an employee which we brought here and they were supposed to 
have trained. He was here for several -- a week, I believe, I think. 

* * * * * 
Q. Was anything said about training the employees? A. Yes, they 
16 would train our manager and our cosmeticians and our key employees. 
* * * * * 

Q. Yes. Did you discuss with Ver Standig or Haft, or either of 

them in the presence of the other about any other similar businesses, 
17 either in the process or actually operating? A. Similar drug 
stores? 

Q. Yes. A. Well, we were probably, I think the second or third 
franchise. They were just beginning to franchise stores and there wasn't 
put I think one or two franchise stores had just opened and, of course, 
they were getting letters from all over the country and applications 
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from all over the country for franchise -- to get franchise for these 
Dart Drug stores and he had stacks of them on the desk. 

Q. Now, these representations excepting the one about in case you 
didn't do too well they would take it over, were they all contained in 
this booklet? A. Yes, they had two plans in this brochure, one in which 
they ran it or the one in which you ran it and it also stated that they 
would run the store for you. 

Q. Now, in this booklet there is, as we open it, a paper -- a re- 
print of the Wall Street Journal. Had you seen that before the booklet? 
A. No, Ihadn't. I read it in the booklet. | 

* * * * * 

18 Q. Now, Mr. Smith, after you talked to Mr. Ver Standig did you 
take a trip to locate a site or place for a store? A. Yes, we did. 

Q. Did you believe what they told you? A. Yes, I did. 

Q. And in acting upon what they told you, did you find a a site? A, 
Yes, sir. 

Q. Where was that located? A. 105 West Trade Street, Charlotte, 
North Carolina. 

Q. Now, did you or did you not have that site approved by the Dart 
Drug people? A. Yes, wedid. Mr. Haft approved that site. He thought 
it was an excellent location. 

* * * * 1% 

19 Q. Ishow you this paper which was marked at pretrial. It is now 
marked as Plaintiff's Exhibit 3 for identification and ask you if that is 
a copy of the lease that you made? A. Yes, this is a copy of the lease. 

Q. Now, that is for the location that was approved ite Mr. Haft? 

A. Approved by Mr. Haft. 

Q. That lease was for -- as its terms indicate, executed by you and 
who else? A. And Mr. MclIlvaine. 

MR. FRIEDLANDER: I would like to offer into evidence the lease 
for the store. It is dated the 26th of May, 1960. 

(Shows counsel.) 

20 Q. Now, at that time did you have any franchise? A. ‘No. They 
told us we had the area, but we hadn't actually signed the franchise 
agreement. 


Witness Mr. Smith—Direct by Mr. Friedlander 


Q. Did you believe that you hada franchise? A. Yes, sir. 

Q. And you made this lease? A. Yes, sir. 

Q. Then did there come a time a few days later that you formed a 
corporation? I show you the charter. A. Yes, sir. 

MR. FRIEDLANDER: I would like to offer in evidence at this time 
the charter of the corporation and the lease agreement for the premises. 

The charter is dated May 30, 1960 and the lease is May 26, 1960. 

* * * * * 
21 Q. Now, after you had your lease and your corporation was formed, 
what next took place? A. Well, we gave Dart Drug a check for $20,000. 

Q. Did you personally hand it to him? 

* * * * * 

THE COURT: The question is did you give them $20,000? 

THE WITNESS: Yes, along with the changing of the lease and with 
the lease signed by us. 

22 Q. Are you talking about the franchise or the lease? A. I mean 
the franchise. 

Q. Some sort of a paper writing? A. Right, a franchise agreement. 

Q. You gave them a signed copy of a franchise and also you gave 

him $20,000? A. That is correct. 

Q. Had you been advised of what that $20,000 was for by them be- 
fore you gave it tothem? A. It was for -- $10,000 was for the Charlotte 
-- for a sixty-mile radius, which would be absorbed in our two percent 
cost of operating Dart -- which would be absorbed in this -- used up 
through this two percent of this $10,000. 

Q. In other words, it was a deposit then? A. That is correct. 
Franchise agreement deposit. 

Q. And the other $10,000, what was that for? A. That was for 
the initial stock payment for the initial ordering of merchandise for the 
opening. 

Q. From Dart Drug? A. From Dart Drug. 


* * * * * 


23 Q. Now, there came a time when you selected your stock, did there, 


from Dart Drug? A. Yes, there came a time that the manager -- 
* * * * * 
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Q. Did there come a time when you ordered the merchandise for 
the drug store? A. Yes, there came a time we ordered the merchan- 
dise. : 

Q. Can you fix the approximate time that you or your manager 
bought drugs? A. Approximate time was late August or -- ‘iT would say 
late August or September. 

Q. Well, now, before that had you selected a manager? A. Yes, 


24 Q. Did you have fhe drug store fixed up, bought your Bearer and 
fixtures? A. Yes, we bought the equipment for the drug store and was 
having it -- was in the process of being remodeled. 

Q. What, if anything, did Dart Drug Corporation have to do with 
the outfitting of your drug store and the fixtures? A. Well, they sent 
representatives --I think it was Almore Equipment Compan -- 


Q. Did the Pies that you finally bought, did they an it? 
A. Yes, they did. Mr. Shipe, who handled that end, aero that equip- 
ment and also Mr. Haft. 

Q. So the drug store was remodeled and furnished in accordance 
with the approval of Dart Drug? A. That is correct. 

Q. Did there come a time then when you were ready to ody 

A. Yes, we opened up November 21. * * * 

* * * * * : * 

Q. Now, did you have a formal opening? A. Yes. December -- I 
think the date was December the 3rd or 7th -- Iam not positive of that 
date, but it was early December. 

* * * * * ; * 

Q. Did you open in accordance with the directions of the Dart Drug 
Corporation? A. Exactly. We had -- gave away an automobile, full 
page ads -- the grand finale of their opening. 

Q. How long were you in business? A. Approximately four months. 

Q. Do you know the date you closed? <A. We closed the store March 
the 25th. 

Q. And you opened the 21st of November? A. That j is correct. 

Q. And during that period, do you know whether you made a profit 
or hada loss each month? A. We were operating on about seven -- I 
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think averaged $7,000 a month loss. 

Q. Now, did you have auditors keep your records? A. Yes, we had 
a certified public accountant in Charlotte and we also had my accountant 
who checked his work here. 

Q. Well, the auditor in Charlotte, he kept the books, didn't he? A. 
Yes, sir. 

Q. And the auditor in Washington, he checked from the books and 
got the figures, is that correct? A. That is correct. 

Q. Now, did you -- do you have any idea of whether or not your 
manager had any prior experience in the drug business? A. Yes, he 
was -- had quite a background. He was a registered pharmacist and 
had -- I don't think he had ever been manager, but he had been assistant 
manager there in Charlotte and -- quite a number of years, pharmacist 

27 and assistant manager in Charlotte. 
Q. He did come to Washington for training? A. Yes, sir. 
Q. Now, where did you get your advertising information from? Who 


furnished you the form of ads you were torun? A. Ver Standig took 
care of the advertising layout. 
Q. He would give you the layout and you would run it? A. Our 


manager and he worked together on the layout. 
* * * * * 


Q. Now, in addition to your advertising, did you have sufficient help 
in the drug store? A. Yes. 
* * * * * 

28 Q. Now, did you -- after you closed the drug store -- before you 
closed the drug store, did you come up to Washington to talk to Mr. Haft 
or Ver Standig? A. Yes, we -- we fed that thing so much money we had 
to talk to somebody and we figured Mr. Haft was the man to see, so we 
came to him. Idid and Mr. McIlvaine made an appointment and we went 
to see Mr. Haft and we told him of our problems and we offered -- we 
just told him that we would like for the Dart Drug store to take over and 
run the drug store for us on the other basis, like they said they would do. 

29 Q. What did he say? What was his answer? A. He said they had 
changed their policy since we had went in business and they didn't do 


that any more. 
* * 
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Q. How much money did you have to put in the drug store altogether ? 
A. Well, we put a total loss of $80,000 cash, I guess, in the drug store, 
eighty or ninety. 

Q. Was that for one drug store? A. One drug store. 

Q. Now, what information and instructions and training’ ‘that you 
know of did Dart Drug give anybody? A. Well, their training program, 
as much as I could see it with our manager, they put him in a store 
down here and he was kind of an assistant to the pharmacist down here, 
just helping him out for two or three days and then his next big training 
program was walk through the warehouse is all I could see. 

* * * * * 
31 Q. *\* * After Mr. Haft wouldn't operate the business what did 
you do with it? A. Well, we -- 


Q. Did you keep it open or close it? A. We closed it. 
* * * * * 


33 Q. Now, can you tell us after you closed the place and then you 


rented your place at a certain price, right? A. Right. 

Q. Now, what did you do with the fixtures? A. Well, we hauled 
them, had them transferred here and was -- ! 

Q. Were you able to -- A. And we sold the stock and part of the 
equipment for $10,000. 

Q. Have you offered both the equipment and the stock to Dart Drug? 
A. That is correct. 

Q. In the Plaintiff's No. 1, there is a paragraph or Pe which 
says that Dart Drug is the only company that takes back merchandise. 
Are you familiar with that section? A. Yes, sir. 

Q. Did they take back this merchandise? A. No, they’ ‘did not. 

Q. Do you know how much merchandise you had on hand when you 
closed? A. Twenty-eight thousand and some hundred dollars, some odd 

34 dollars. ! 

Q. Was that merchandise later sold, as you say, for $10, 000? A. 
For $10,000. 

Q. How long did you try to sell it? A. Oh, about three months, I 
would say, it took me. 

Q. Was that the highest price you could get for it? A. Yes. 


* * * * * 
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Q. Now, would you tell us whether or not after you closed your 
place of business you had any conversation with Mr. Haft or Mr. Ver 
Standig or Mr. Shipe relative to the acquisition of any of the property 
you had left? 

MR. REED: Your Honor, I am going to object to this because I can't 
see where it relates to any of the six allegations of fraudulent misre- 
presentations which Mr. Friedlander has set forth in his pretrial state- 
ment. 

* * * * * 
MR. FRIEDLANDER: I withdraw the question because it is not too 
important. 
* *x * x* 
CROSS EXAMINATION 
BY MR. REED: 
* * * * * 

Q. Where is your restaurant located? A. Indian Head Highway, 
Route 301. 

Q. Is that in Waldorf, Maryland? A. Two locations, one in Wal- 


dorf and one in Indian Head. 
a * * * * 


40 Q. Were you an investor in a race track in Charlotte, North Caro- 


lina? 
* * 
THE WITNESS: I had stock. 
41 * * * * * 
THE WITNESS: I had $10,000 worth of opening stock of the new 
Charlotte Motor Speedway. 
THE COURT: Of the new Charlotte Motor Speedway. Keep your 
voice up. 
Q. Don't you have a warehouse business, Mr. Smith? 
* * * * * 
THE WITNESS: What type of business? 
Q. Warehouse business? A. No, I did not. 
Q. Mr. Smith, do you recall in June 18, 1962, you appeared in my 
office for the purpose of having your deposition taken? A. Yes. 
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42 * * * * * 
Q. Do you recall during that deposition my questioning you con- 
cerning the disposition of the merchandise from the drug store in Char- 
lotte? A. I don't actually recall it, but I probably don't understand 


your question. 
* * * * * 


Q. Do you recall that I asked you what you did with the merchandise? 
* * * From the drug store in Charlotte? A. Yes. 
* * * * ok 
43 Q. Do you recall that I asked you the question according -- 
* * * * * 
Q. "Q Did you buy the equipment from the corporation? 
You answered: 
"A We still have a corporation formed. We just have all the 
equipment in stock, boxed -- equipment and stock boxed up. Cleaned the 
store out and shipped it to my storage business. 


A. No, not my storage business. I have a storage area in my res- 
taurant, in which we stored this equipment and merchandise. 

I don't have no storage business. I have a storage room which was 
-- in which we stored it. 

Q. Do you recall, on page 150, Your Honor, again you were questioned 


and I quote: 

"@ Did any of your corporation purchase any of the equipment? 

"A No, not yet. I might have to buy some of it to get rid of it. 

44 I have got to do something with it because there is going to be a big 
storage charge on it to my corporation. I think the storage charge will 
probably take care of that." A. Well, I -- . 
Q. Was that your answer? 
* Ed * 

THE } WITNESS: Yes, * * * 

Q. Now, which answer is correct, Mr. Smith? The answer you gave 
us today that you have no storage business or the answer -- A. Ihave 
no storage -- 

Q. -- you gave on June 18, 1962? A. Ihave no storage business. 


That is the correct answer. 
Q. Now, Mr. Smith, you testified that you first became acquainted 
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with the Dart franchise program through Mr. Harmon Miller, is that 
correct? A. First I heard about it, from Mr. Miller. 
* * * * * 

Q. And subsequently you had two or three meetings with Mr. Reeves 
and Mr. Miller, is that correct? A. I had no meetings with them. It 
was social. My meetings with them were social not business. 

* * * * * 

Q. Now following these meetings, did you make any personal in- 
vestigation of the Dart Drug Stores, as such? A. No, I had no investi- 
gation of Dart Drug Stores before I had the appointment with Mr. Haft. 

Q. You didn't walk into any stores and look around? A. Oh, later, 
after I met them I did. 

Q. After you met whom? A. Mr. Miller and Mr. Reeves. 

Q. Well, that was my question. A. Yes. 

Q. Did you consult with your stockbroker? A. I went by my stock- 
broker's and looked into the stock on Dart. 

46 Q. What is the name of your stockbroker? A. Rouse, Brewer, 
Becker and Bryant, at that time. 

Q. Did you -- in addition, you mentioned the possibility of investing 
in a Dart Drug Store, to Mrs. Guest, is that correct? A. We didn't 
mention investment at that time. We were just talking about it. We hadn't 
ever really made any commitment. 

Q. Now, after you had looked into the Dart Drug Stores and consulted 
your broker and personally visited Mr. Ver Standig on your own, as I 
believe you testified, did you put a group of investors together or organize 
an investing group? A. I -- Mrs. Guest and I thought the stores -- 
thought the opportunity looked good and we -- I got a group together that 
went to see Mr. Ver Standig. 

* * * * * 
Q. Now, you testified, as I recall it, to several meetings of your 
47 group, consisting of Mrs. Guest and Mr. McIlvaine, and yourself, 
with Mr. Haft and Mr. Ver Standig, in Mr. Ver Standig's office, is that 
correct? A. We met in Mr. Ver Standig's office, that is correct. 

Q@. How many of these meetings, if you recall, did you have, approxi- 
mately, prior to signing the franchise agreement? A. Approximately 
four or five. 
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re 


Q. Were you all present? By that, I mean you and Mrs. Guest and 
Mr. McIlvaine, on these occasions? A. Not altogether at all meetings, 
no. 

Q. How many of these meetings, if you recall, did they attend? A. 
Well, at least -- Mrs. Guest and I were there twice before Mr. McIlvaine 
and we were all together at one time. I don't recall how many times, 
put either one or two of us, Mrs. Guest or Mr. McIlvaine, one was at 
all the meetings, all the important meetings. 

Q. Now, in order that we may fix these meetings in point of time, 
can you tell me the month on which the first meeting of your group with 
Mr. Ver Standig was held? A. Well, I can't recall the dates. I can 
recall the approximate time. It was in early '60, I would presume, ee 

48 * * * * ok 

Q. Was it winter or spring? A. I think it was early spring or late 
winter. It was getting towards the breaking -- 

Q. Itake it sometime between February and April? A. I would say 
somewhere in that neighborhood, yes. 

Q@. Now, when did you finally sign a franchise agreement? A. We 
signed a franchise agreement August the 22nd, I think was the date. 

Q. Of 1960? A. Yes. 


* * * i i 


Washington, D. rome 
Thursday, November 14, 1963 


* * * * ok 
51 Q. During the period from late winter-early spring up to and through 
August 22nd when the franchise agreement was signed, you testified you 
have had five or six conferences with M. Belmont Ver Standig and 
Herbert Haft in Mr. Ver Standig's office? A. Yes, approximately. 
Q. During these conversations and conferences, were you told that 
there were two franchise plans which were being offered? A. Yes, sir. 
Q. And that one of these was an owner -operated franchise plan? 
A. It was pointed out in the brochure of two plans. _ 
Q. The other was the so-called Dart managed franchise plan, is that 


right? A. That is correct. 
* *x * * x 


Q. Which plan did your group -- by that I mean yourself, Mr. Reeves, 
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Mrs. Guest and Mr. McIlvaine -- elect? 
sd * * * * 
53 THE WITNESS: We elected to have our own manager and to run 
our store under our management. 

Q. In other words, that was the owner-operated plan, is that cor- 

rect? A. That is correct. 
* * * * * 

Q. Now, under the owner-operated plan, you were to acquire your 
own manager and I believe you said operate the store yourself, is that 
correct? A. We were to screen a manager to come here for Dart 
training. 

Q. And you would operate the store? By that I mean the corporation 
and your manager. A. If we so elected, which we did. 

Q. During these negotiations, did you also request the Dart Drug 
Corporation and Mr. Ver Standig that they grant you a 60-mile exclusive 
radius around Charlotte, North Carolina, within which you might open 
additional stores? A. That is correct. Our original plan was to open 

54 three stores. 

Q. Only three stores within the 60-mile radius? A. No, that would 
be within the year to open three stores in the Charlotte area. 

Q. Didthey ask youto take an exclusive area or did you request 
them to give you an exclusive area? A. It was available so we took the 
exclusive area. 

* * x * * 
A. We could take Charlotte itself and Charlotte with an exclusive 
radius. We chose to take Charlotte with a 60-mile radius. 
* * * * * 
56 Q. Was it your understanding that you could have obtained a fran- 
chise to open'up one store only? A. It was our understanding that it 


would cost $35,000 to open up one store. We had planned on opening up 


several stores, * * * 
* J * * * * 
57 Q. Did you have that idea when you first approached Mr. Ver Standig 
and Mr. Haft? A. When it was decided to go into this thing, we did, yes. 
Q. And you decided that you were interested in going into it before 
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you had your first conference with them, didn't you? A. No. 

Q. Didn't you testify that you became very interested in this after 
having talked to Mr. Miller, inspected his store and consulted your stock- 
broker? A. I wasn't too interested at that time, no. 

* 2 * * * 

58 Q. So, it is your complaint in this case, then, not that it cost more 
than $35,000 or $40,000 but that it cost more than $55,000? A. Absolutely. 

Q. Now, again during the same period of negotiations from late spring 
to August the 22nd, were drafts of a franchise agreement prepared for 
your review? A. They had a franchise agreement that they gave me for 
my review, yes. 

Q. Did you receive more than one draft before the final agreement 
was signed? A. No, we had taken this one and reviewed it, Mr. McIlvaine 
and myself, and we had numerous changes. 

Q. Were you represented by counsel during this time? A. We had 

counsel who had done some work for Mr. McIlvaine to look over the 
eae 

Q. Is that Mr. Bauknight of the firm of Bauknight, Williams, Swan 
and Trotter of Fairfax, Virginia? A. I think that is the one. 

59 Q. He completely reviewed the franchise agreement? A. He made 
a number of changes which were supposed to have been made. 

Q. Did you also have a lawyer in Charlotte, North Carolina, who 
reviewed this franchise agreement? A. Not at that time, no. No. 

* * * * d * 

61 Q. Well, as negotiations progressed and a franchise agreement was 
reduced to writing, you consulted your attorneys, did you not? A. As 
negotiations progressed, I did. 

Q. Now, do you recall some of the changes in the agreement that 
your attorney in Fairfax requested? A. It was quite a number of them, 
which Ver Standig -- 

Q. My question is do you recall them? A. Yes,I recall quite a 
number of them. 

MR. REED: Will you mark this as Defendants’ No. 2? 


* * * * * 


62 Q. Now, does this letter contain the revisions which your group 
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requested be made in the franchise agreement? A. Not all of them. 
Not all of them because we had a revision concerning a 30-day payment 
after merchandise was delivered which is not in that. 

* * * * * 

63 Q. For the record, Mr. Smith, would you state who your lawyer 
in North Carolina was? A. Lloyd McKnight. 

Q. Of the firm of Hedrick and McKnight? A. Hedrick, McKnight 
and Parin. 

Q. Now, were these revisions contained in the Exhibit No. 2 accepted 
by Dart and incorporated in the franchise agreement? A. I don't under- 
stand your question. 

Q. Were these revisions which your attorney requested, approved 
and accepted by Dart Drug Corporation and incorporated in the franchise 
agreement? A. We never did get a franchise agreement from Dart. 

* * * * * 

66 Q. Mr. Smith, at the time this Exhibit No. 3, being the franchise 
agreement which your group signed, was the franchise agreement in 
acceptable form at the time you signed it? A. Yes, this particular form 
here was notated in pencil mark and approved and we signed it. It was 
supposed to go in for corrections and be signed by Dart Drug, which it 


never was as I know of. 
* * * * * 


67 Q. So this was the agreement, then, as approved by your group, 
Mr. Smith? A. And by a representative of Dart Drug. 
THE COURT: The question was whether you approved it. Did you? 
THE WITNESS: Yes. 


Q. Now, at the time you signed this contract on August 22, 1960, I 
believe you testified on direct examination you paid to Dart Drug Cor- 
poration the sum of $20,000? A. When I gave them that signed contract, 
they accepted the $20,000 along with it. 

Q. Now, of that $20,000, $10,000 was for merchandise, a cash ad- 
vance against merchandise to be furnished, was it not? A. $10,000, yes. 

Q. What was the other $10,000 for? A. The other $10,000 was for 
the franchise agreement for a 60-mile radius to be consumed by a two 
per cent for the franchise. It comes out so we had to pay two per cent 
of the gross sales. 
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Q. Was the $10,000 for the franchise itself or for the exclusive 

area that you were granted around Charlotte, North Carolina? A. The 
68 franchise itself, as far as I know. 

Q. Do you know whether or not in the ordinary situation, a franchise 
fee was charged to franchise holders? A. Well, I only knew of one 
other who paid $15,000. 

* * * * x* 

Q. Who was that, Mr. Smith? A. Mr. Harmon B. Miller. 

Q. Didn't he also get an exclusive area of the entire state of 
Georgia? A. That, I couldn't answer. 

* * * * * 

Q. Now, under your arrangement with the defendants, Mr. Smith, 
the owner-operated plan, who had the responsibility for hiring and firing 
employees of the drug store in Charlotte, North Carolina? A. Well, 
Mr. Muratori. He was the manager. 

69 * * * * * 

Q. Mr. Muratori was an employee of Drug Management, Inc., the 
plaintiff? A. That is correct. 

Q. He was hired by whom, yourself? A. By Mr. Reeves and my- 
self. 

Q. You were officers of Drug Management Comporation? A. That 
is correct. 

Q. Who selected the store's location? Was that done by your group 
or by the defendant? A. We located the site and it was approved by 
Herbie Haft. 

Q. Did you also negotiate the lease for the store's location? A. 
Mr. McIlvaine and I and Mr. McKnight negotiated the lease. 

Q. In the operation of your drug store under the owner-operated 
program which you elected, who had the responsibility for ordering 
merchandise for the store? A. The manager. 

Q. And who arranged for the leasehold improvement which I be- 


70 lieve you testified you made in your leased so caHOn ‘A. Our 


officers. 
Q. You mean the officers of Drug Management, Inc. 2 UA. Myself, 
Mr. Reeves and Mr. McKnight. 
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Q. Who controlled all cash receipts and disbursements, Mr. Smith? 
A. Who controlled all cash receipts and disbursements? The manager 
and Mr. McKnight, my lawyer, and Mr. Reeves. Well, Mr. Muratori 
was the manager who controlled the deposits of all the receipts. 

@. Did Mr. McKnight, who was your lawyer I believe you stated -- 
A. That is correct. 

Q. Did he also co-sign checks? A. Over a certain amount. 

Q. So he participated in the cash control procedures? A. That is 
correct. ; 

Q@. Did you hire accountants in Charlotte to supervise and audit the 
accounting of the business? A. Yes, sir. 

* * * * * 

Q. Well, then, is it safe to say, Mr. Smith, that the day to day oper- 

71 ations of this business were controlled by Drug Management through 
its manager, Mr. Muratori? A. That is correct. 

* * * * * 

72 Q. * * * Other than the $20,000 that was paid to the defendants on 
August 22, 1960, which was when you signed the franchise agreement, 
and some additional payments which may have been made in payment of 
merchandise shipped to the store, no other money was paid to the defend- 
ants in connection with either the franchise agreement or the operation 
of the store; isn't that correct? A. None asI recall it. 

* * * * * 

Q. Mr. Smith, you testified yesterday to specific matters which you 
said were represented to you and I want to take each of these up one by 
one: First, I believe you testified that you were told that you didn't need 
any experience to operate a drug store under the franchise agreement; 

73 is that correct? 

* * * 

THE WITNESS: That is correct. 

Q. Where was that representation contained? A. Contained in the 
brochure. 

Q. Where in the brochure, Mr. Smith? A. I don't recall the page 
but Iam sure it's there. Idon't recall the page. Also in the Wall Street 
advertising part of it there. 
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Q. Ishow you page 30 of Plaintiffs’ Exhibit No. 1 and ask you if 
this is the place that you are referring to in the brochure as onan 
the representation? * * * 

Specifically Iam referring to Paragraph No. 2 of page 30. A. Well, 
that is one of the quotations. There are several of them in here. 

74 Q. Would you point out where the others are for us, please? A. 
Right here in the Wall Street Journal, "Experience in this field" -- 
* * * * °K 
75 Q. Would you read paragraph 2 in its entirety, Mr. Smith? A. 
"your experience is no criterion of success. The Dart Drug system is 
so proven and perfected that a man with no experience is on equal footing 
with the experienced competition. You have the know -how and experience 
76 of Dart behind you.” 
* * * * oe 

Q. That statement is similar to the representations of this type 
which you are referring to as appearing elsewhere in the brochure, is 
it not? 

* * * * * 

THE WITNESS: I would say similar. 

Q. Now, that statement, that paragraph referred to Dart Drug system 
and your having the experience and know-how of Dart Drug: Corporation 
behind you. Didn't you conclude from that that you would have to follow 
the Dart Drug system and the experience and advice of Dart Drug Cor- 

77 poration? A. Well, we followed them. That is, everything they 
said to do, we did. 

Q. Is that your testimony, Mr. Smith? 

THE COURT: The witness has so testified. 

Q. Allright. Let's go into that a little bit then, Mr. Smith. 

* * * * * 

Q. Now, do you know whether Mr. Muratori hired the ‘cnegeribed 
number of employees that were recommended by Dart Drug Corporation, 
under the Dart Drug system for a store of your size? A. Yes, lam 
quite sure he did. 

Q. How many employees did he hire? A. I would have to go back 


to the books to find that particular question out, sir. 
* * * * ok 
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80 Q. Do you know whether the prescribed time locks on the front door 
of the store were utilized, Mr. Smith? A. The prescribed time locks? 
Q. Time locks on the front door, a security device. A. Idon'tknow. 
I don't even know whether they had a time lock on the front door or not. 
81 Q. Do you know whether your manager was utilizing what is known 
as Dart's sales incentive program that is spelled out in their procedures 
manual? 


* * 


THE WITNESS: No, I do not. 


*« * * * * 


83 Q. Now, going back to the procedure and accounting manual, do you 
know whether or not your manager was ever given a copy of this? A. I 


do not know. 
* * * * * 

84 Q. Do you know whether or not he used the shopping services, such 
as, Willmark to check on employees' efficiency? 

a * * a * 
Q. So in answer to my original question whether or not the shopping 
services were used, your answer, I take it, is that you don't know? A. 
I don't know. 
Q. Do you know whether the employees were given the recommended 

85 identification badges? A. I wasn't around that much; I don't know. 

Q. Do you know whether or not they were given the prescribed 
uniform or wearing apparel for use inside the store? A. I know they 
had special uniform service with Dart emblems on them, that is all. 

* * * * * 

Q. You don't know whether they conformed with the prescribed 
apparel? A. Idon't know. 

Q. Do you know whether your employees were bonded as prescribed 
in the Dart system? A. I don't know. 

* * * * * 

86 Q. Do you know whether or not your manager had the prescribed 
safe in the store wherein daily cash receipts were to be deposited pend- 
ing night depository? A. Yes, he had a safe. . 

Q. Did he have that from the time the store was opened, do you 
know? A. I don't know. 
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Q. Do you know when he did get the safe? A. No, Ido not. 

Q. Who handled the advertising in Charlotte, which employee of 
your store? A. Mr. Muratori and the advertising agency for Dart 
handled the advertising. 

Q. Do you know whether Mr. Muratori implemented the prescribed 
advertising procedure which was also part of the Dart Drug system? 

A. Iam quite sure he did; I can't say -- 

Q. You don't personally know? A. I don't personally know. 

Q. Do you know whether or not the prescribed and recommended 
freight procedures were followed which were designed to minimize 
freight charges? A. I don't know. 

87 Q. Do you know whether or not the prescribed or recommended 
procedures for inventory control were implemented by the plaintiffs ? 
A. I don't know. | 

Q. Do you know whether or not the cash registers, non-reversible 
or re-settable cash registers, were installed in the store as prescribed 
inthe Dart Drug system? A. Yes, I know that that was. 

Q. Do you know whether or not they were used in accordance with 
the prescribed procedures? A. Iam sure they were; I don't know. * * * 

Q. Do you know whether or not the plaintiff corporation through 
its manager or anyone else followed the recommended procedures 
which governed employees' purchases of merchandise from the store? 
A. I do not know. 

* * * * oe 

THE COURT: Wouldn't it be much more expeditious to ask the 
manager who I understand is going to be called as a witness, all of these 
questions? 

88 MR. REED: The manager will not be called as a witness. If he is, 
he will be a surprise witness, Your Honor. 

* * * * td 

MR. REED: Your Honor, I have no assurance whatsoever that Mr. 

Muratori is going to be here. 


THE COURT: Very well. You may proceed with your questions. 
* * * * ok 


89 Q. Do you know whether your manager or anyone else! utilized the 
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prescribed signs which were to be affixed or located near merchandise 
on the shelves? A. I know there were signs. 

Q. You don't know whether they conformed with the prescribed -- 
A. Ido not know. 

Q. Do you know whether or not the prescribed procedures for cash 
handling and control were followed and implemented by your manager or 
by anyone else connected with the store? A. Ido not know. 

Q. All right, then, Mr. Smith, going back to your original question 
which I believe was in response to my question in connection with the 
no experience statement in the manual, brochure, I ask you whether or 
not in that same paragraph you were apprised in effect that you had to 
follow the Dart Drug system and Dart's advice and experience; is that 
right? A. I followed it. 

90 Q. And you answered that you had. A. Yes. 

Q. Now, in truth the answer is you don't know whether you -- you 
personally do not know whether the drug system procedures were fol- 
lowed? A. I was not the manager. 

* * * * * 

91 Q. The question as I recall it was whether or not you were told that 
you would have to follow the Dart Drug system and their advice and in- 
structicns? A. No, they didn't specifically say that we had to follow 
their system. They said that they had a system, a proven system. 

Q. Well, you were aware that under the owner-operated plan that 
you elected, you would be following their system and their advice and 
instructions, did you not? A. I presumed that we would, yes. We did 
as far as I know. 

Q. As far as you know? A. Yes. 

* * * * * 

Q. Now, the other representation referred to on direct examination 
was that you were told that you would only need $35,000 to $40,000? 

92 A. That is correct. 

Q. And I believe in your testimony you have stated that you agreed 
that you would need $55,000? A. After we had gotten involved in the 
deal, then there came up that we would probably need 50 or 55. * * * 

Q. Referring to the brochure which is Plaintiffs’ Exhibit No. 1, 
would you point out where in the brochure this representation appears? 
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A. (Perusing exhibit.) 

THE WITNESS: Do you have that page marked, Mr. Friedlander? 

MR. FRIEDLANDER: I have the page if I may give it to him, Your 
Honor. ; 

THE COURT: I think in the interest of expediting this matter, it 
would be well. 

MR. FRIEDLANDER: Page 26. 

THE WITNESS: Page 26 calls to open a Dart Drug store and then it 
has a breakdown, total cost of $95,100 and a down payment of cash need- 
ed, total $35,000. 

Q. Doesn't it say opposite those figures, further down the page, 

93 that these are approximate figures, Mr. Smith? A. It says, "Cost 


to open a Dart Drug discount store approximate." 
* * * * * 


Q. Of that total, how much had you put into the store as of Decem- 
ber 1, the date of the formal opening of the store? A. I don't recall 


that. 
* * * * ok 
96 Q. Now, I believe also on your direct examination you testified, as 
I recall, that a total of 80 or 90 thousand dollars was put in the business 
in the aggregate. A. Including the four of our group, yes. 

Q. Do you know how much of that $80,000 or $90,000 was invested 
prior to the opening or up to the opening of the store? A. I couldn't 
give you those exact figures, no. My accountant can give them to you, 

I presume. 
Q. Was your testimony concerning this 80 or 90 thousand dollars 
97 to be taken as meaning that that was the cost to open the store? A. 
That is correct. 

Q. That is what it cost you up through December 1, 1960, when you 
opened the store? A. Well, you would have to refer to my accountant 
for the exact figures. 

* * * * * 

Q. Mr. Smith, referring again to page 26 of the brochure and the 
cost to open figures, five categories are shown; is that correct? A. 
Yes, sir. 
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Q. Now, opposite fixtures, the amount of $15,000 is represented as 
being the approximate total cost of fixtures. A. That is correct. 

Q. And the amount of $5,000 as being the approximate down pay - 

98 ment a franchisee would have to pay on them? A. That is correct. 

Q. Did you infact pay all cash for your fixtures? A. That is cor- 
rect. 

Q. Wouldn't this have the effect, therefore, of increasing the down 
payment necessary to open a Dart Drug store? A. That is correct, and 
we agreed -- 

Q. You have answered. A. That is correct. 

* * * Ef * 

Q. Does the approximations shown in the borchure as to the cost to 
open a store contemplate or include a payment for an exclusive area in 
which to set up Dart Drug stores? A. I understood that that was to in- 
clude it. 

Q. Ibeg your pardon? A. Iunderstand that it was to include it. 


99 Q. Would you look at page 26 and tell me where it appears, sir? 
A. It doesn't appear. 
Q. So it is not included on page 26? A. It is not on page 26. 
Q. And this is the page where you have testified that the 35 to 40 
thousand dollars representations appeared? A. That is what the figures 


say there. 
* * * * * 


Q. Did there come a time, Mr. Smith, when Mr. Haft went to Char- 
lotte, North Carolina, to personally inspect the operation down there? 
A. At my request, yes. 

Q. Did Mr. Haft in fact go down? A. Yes. Yes, he went down. 

100 Q. Do you recall how many days he stayed there? A. No, I do not. 

Q. Was it more than one? A. I don't know. 

Q. Following that inspection, did Mr. Haft render a report to you? 
A. Yes, a few small recommendations. 

Q. A few small recommendations? A. Yes. 

Q. I show you what has been marked as Defendants’ Exhibit No. 6, 
for identification, a letter dated March 7, 1961, addressed to you and 


others, and ask you if you can identify that document? 
* * * * * 
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MR. REED: March 7th. 


* * 


THE WITNESS: Yes, I can. 

* * * * * 

101 Q. Does that letter contain a recitation of Mr. Haft's recommenda- 
tions ? 

* * * * 

THE WITNESS: Yes. 

* * * * * 

104 Q. Now, you also testified that Dart Drug represented that it would 
provide sufficient instructions, information and training to enable you to 
successfully operate the drug store. A. That is correct. — 

105 Q. Now, I believe you did testify you selected a manager, took him 
to Washington to receive training, did you not? A. Yes, sir. 

Q. Did he come to Washington? A. Yes, sir. 

* * * * * 

Q. Did you accompany him on this training program that he was 
given? A. I just brought him to town and left him and picked him up; I 
accompanied him to the warehouse one day. Just a tour through the 
warehouse was all I accompanied him. 

Q. You weren't with him otherwise while he was getting his train- 
ing? A. No, sir. 

Q. When you testified on direct examination that he didn't get any 
training or training, I believe is the way you testified, of any substance, 
you really don't know, do you? A. Well, I don't know how he could. 

No, I don't know. 

106 * * * * * 

Q. You testified also at one time he was here, you thought, for five 
days and another time you said three days. Now, do you know how long 
he was here? A. I don't know. 

Q. Did you select anyone else to come to Dart Drug Corporation 
for training? A. No, sir. 

* * * * ' 

Q. Did Dart Drug Corporation tell you that they would train at least 

two of your people that you would select? A. I don't recall. 
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Q. Ibelieve you testified yesterday that you were told that they 
would train a manager and a cosmetician. A. Well, I think it did quote 
in the book here that they would train a cosmetician too. 

Q. But you only sent one person, is that correct? A. We sent the 
manager. 

* * * * * 

107 Q. Allright. Did Mr. Haft in fact go down there, as you testified? 
A. He finally went down. 

Q. And he made recommendations which were incorporated in that 
letter? 

108 * * * * * 

Q. Do you know whether or not the recommendations which he made 
were implemented? A. I do not know. 

Q@. Do you know whether or not any effort or attempt was made to 
implement them? A. I forwarded the information to the manager. 

Q. Did you follow through to see whether or not he implemented 
them? A. Ido not know. 

* * * * * 

110 Q. When you selected your fixtures, Mr. Smith, did you sit down and 
confer with Mr. Haft concerning the architect or drawing or store lay- 
out? A. With Mr. Haft and Mr. Shipe also. 

Q. Where was that? A. In their warehouse and office. 

111 Q. What period of time did you go over those drawings? A. Well, 
the equipment man and myself and they spent approximately a week or 
two weeks on that particular phase. 

Q. When you say "they", do you mean Mr. Haft and Mr. Shipe? 

A. Mostly Mr. Shipe. 

Q. Now, in connection with the store's location, did Mr. Haft per- 
sonally go down and inspect the location for you? A. Yes, before we 
made our lease. 

* * * * * 

Q. Did he give you any advice with respect to the fixtures and 
equipment that were to be installed in the store? A. They hada plan 
that you would proceed to follow. 

Q. Did you follow that advice? A. Yes, sir. 


* * * * 
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Q. So far as selecting the equipment supplier, he was content to let 

112 you select your own, is that it? A. Well, under their program. 

Q. Did he stand ready to furnish you the name of two or more 
suppliers if you did not have your own, from whom you could get bids? 
A. Yes, sir. 

Q. Were not bids in fact obtained from other equipment suppliers? 
A. Yes. 

* * * * * 

116 Q. Between November 21 and December 1, were you also from time 
to time in Charlotte in connection with the store? A. I was there a 
matter of two or three times I would say before. 

Q. Did you have any parties during that interval at which you invited 
the employees, or employees attended? A. No formal parties. 

Q. Did you have any informal parties? A. We had one quite often. 

117 * * * * * 

Q. Would any of the employees attend these parties? A. No, sir. 

Q. Would Mr. Muratori attend those parties? A. Mr, Muratori 
and I had several cocktails together at different intervals after working 
hours. 

Q. Did any of the female employees attend these parties? A. Not 
that I recall. 

Q. Do you know whether these employees arrived at work following 
these parties when they were supposed to assist Mr. Kovalsky in setting 
up the store? A. Ido not know. 

Q. You weren't there the following morning? A. No, sir. 


* * * * : 


121 Q. Iam trying to determine whether or not the credits of which 
you are speaking arose out of inaccuracies or mistakes in the original 
order from Dart, which ran into $10,000 or $15,000 I believe you testi- 
fied. A. It was inaccurate and -- 

MR. REED: Your Honor, he is not answering my question. I think 
it is very simple, either yes or no, whether or not they were in connec- 
tion with the original order. 

THE COURT: Can't you just answer the question? I must assume 
from the evasive nature of these answers that the witness is unwilling 
to answer the question. That is the only assumption the Court can make. 
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State your next question to the witness. 
122 MR. REED: That is my assumption too, Your Honor. 
* * * * * * 

Q. Now, Mr. Smith, you also testified that another misrepresenta- 
tion that was made to you was the fact that you could make 144 per cent 
to 210 per cent on your investment, is that correct? A. That is what 
the book says. 

Q. Will you show me in the book now where that representation is 
made? A. (Perusing book.) 

Q. I will direct your attention to pages 27 and 28, Mr. Smith, if 
that will assist you. 

MR. FRIEDLANDER: It is page 27 you want to refer to. 

THE WITNESS: Your pages in this book are not in line here. Mr. 
Friedlander probably has that marked. 

MR. FRIEDLANDER: Here (indicating). 


* * 


123 Q. Now, it says at the top of that page, if you turn it on the horizon- 
tal, Type 1. Would you read what it says underneath that, the whole 
typewriting underneath that, the words Type 1 ? A. "Dart Drug Cor- 
poration projected statement of income for owner-operated store.” 

Q. That was you, was it not? That is what you elected, the owner- 
operated. A. That is what we elected to operate. 

Q. Doesn't it also say underneath that that the computations are 
based on projected annual sales? A. Well, you have several break- 
downs here of sales. 

Q. And at the bottom or lower portion of the page, it refers to net 
return to owner before taxes, and underneath that amount of investment. 
Now, that refers to the cash down payment, does it not? <A. I presume 
so. 

Q. Not total cost to open as stated in page 26? A. I do not know. 

Q. In the footnote there in parentheses "1" at the very bottom of 
the page, the statement appears "based on actual operating results for 
the fiscal year ending March 31, 1959 and projected sales volumes as 
indicated." Do you have any evidence to offer in this Court that those 
operating results or figures appearing here on which they are based 
are false or inaccurate? 
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MR. FRIEDLANDER: I think that is a question for counsel to 
answer. 

THE COURT: I think the question is a proper one to the witness. 

Answer the question. 

THE WITNESS: I don't think I followed you on that aaberibns 

Q. In connection with this footnote which states that the figures 
and estimates shown are based on actual operating results for the fiscal 
year ended March 31, 1959 and projected sales volumes as indicated, 
do you have any evidence or knowledge of the figures upon which these 
projections and estimates are made are false? A. No. 

Q. Is there any statement appearing on page 27, Mr. Smith, to the 
effect that those profits were guaranteed or assured to a franchisee? 

A. That was only told to us. 
Q. You testified on direct examination that the representation as to 
profits was contained in the brochure. A. That is correct. 
* * * * } 1a 
126 Q. Mr. Smith, we are only concerned necessarily with representa - 
127 tions that were made to you. As I recall your testimony on direct 
examination, you testified that the representations as to profits were in 
the brochure. A. And by Mr. Ver Standig in his office. 

Q. And I believe you also testified that those representations did 
not vary from the representations as they appeared in the brochure 
insofar as they concerned profits. A. That is correct. 

Q. Going back, then, to my original question, I asked you if you 
could tell me where in the brochure profits were guaranteed to a fran- 
chisee? A. Well, this was their program, their outlay. I don't re- 
member seeing "guarantee" in there. 

Q. That is right. 

Now, your fifth allegation of misrepresentation which you testified 
to, I believe, was that Dart represented -- [the] implications being false- 

ly -- that it had successful operations of franchises over the country; 
is that correct? Is that one of your claims here today, Mr. Smith? 
A. Would you repeat that? 
Q. The representation that Dart has successful franchise operations 


over the country. A. I don't know of any. 
* * * * * 
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Q. Does this representation appear in the brochure? A. Yes, I 
think it does. 

Q. Would you tell me where it appears in the brochure and identify 
the specific location? And I ask this question because I have been un- 
able to find it myself. 

* * * * * 
129 THE WIENESS: I recall this letter in the brochure from a Mr. 
Jurin to Mr. Ver Standig. 
* * * * * 
130 Q. Is the representation in this letter? A. No, this is different 
than the one I was talking about. 
* * * * * 


Q. It does not appear, apparently, in the brochure as you testified 
yesterday; is that correct, Mr. Smith? A. I would have to inspect it 


more thoroughly to make sure; it may be. 
* * * * * 


Q. You made an allusion or reference to it appearing somewhere 

131 else. I take it from your answer you don't know where else, other 
than the brochure I am talking about. A. I don't recall. 

Q. One final question in this connection: So in your complaint which 
was filed by you or on your behalf by your attorney and the pre-trial 
statement which was prepared on your behalf where the statement appears 
that Dart falsely represented that it had successful operations all over 
the country, the truth is that you did not then or now know whether this 
statement was false or not? A. No, Ido not know. ; 

* * * * ; * 

134 Q. Prior to the noon recess, Mr. Smith, you agreed to review the 
brochure, Plaintiffs’ Exhibit No. 1, to determine where the representa - 
tion that Dart had other successful franchise operations over the country. 
Have you done that? A. Yes, I found what I was referring to. 

Q. Allright. What is that? A. Well, it is a photostat copy of a 
clipping from the Richmond News Leader, and it is concerning the open- 
ing of a new Dart Drug store there which Mr. Jurin owned and it goes 

135 on to tell that they expect to have 300 stores across the nation with- 
in two years. Basically that. 


* * 
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Q. Would you read that portion of the reproduction of the news- 
paper clipping which you claim contains this statement that there were 
successful operations all over the country? A. Well, I can read this 
copy. You want me to read this particular article? 

Q. Just that portion of it which you are relying on, 

136 MR. FRIEDLANDER: If Your Honor please, he is not relying on 
that particular section. I think the whole book is in evidence and I think 
it could be read much quicker by counsel than by the witness. 

* * * * * 

THE COURT: What is your question? 

Q. Mr. Smith, in your pre-trial statement, you set forth this alle- 
gation of misrepresentation, did you not, "That Dart Drug had successful 
operations of this kind all over the country'’? Is that correct? 

THE COURT: The pre-trial statement so sets forth. Now what is 
your question to the witness? 

Q. My question now is whether or not the portion of the brochure 
you are referring to states that the company, namely, Dart Drug Cor- 
poration, expects to have 300 stores across the nation within two years? 
A. Well, basically, it was from the words from the advertising man, 

137 Mr. Ver Standig. He was the gentleman who referred to successful 
stores to us, about all these successful operations they were having. 

Q. Mr. Smith, because it appears to me you keep changing your 
testimony it makes it very difficult for me to proceed. You have testi- 
fied that this representation appears in the brochure and you have testi- 
fied that it appears specifically in the clipping of the newspaper article 
which is a part of the brochure. I have so stipulated. 

I am asking you whether or not this particular portion of the news- 
paper clipping is that portion which you are relying upon? . 

MR. FRIEDLANDER: Objection to the question, * * * 

THE COURT: You may rephrase your question. 

Q. Would you identify, Mr. Smith, by reading from this article that 
portion of the article which you state contains the representation made 
in your pre-trial statement that Dart Drug had successful operations all 


over the country ? 
* * i* 
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138 THE WITNESS: Well, it says, "The promotion-minded drug chain 
now has nine stores in Metropolitan Washington. It has recently made 
franchises available across the nation, and other stores are scheduled 
this spring in Tuexedo Park, Maryland, and Atlanta, Georgia." 

* * * * * 

Q. Is there any other portion of this article? A. ''He said his 
company has grown as a result of low drug prices and expects to have 
300 stores across the nation within two years." 

* * * * *x 

140 Q. Did you also examine this brochure, as you stated you would 
during the lunch hour, to determine whether the representation appears 
that Dart Drug Corporation would take over an owner-operated store? 
A. Well, that was in the company of Mr. Mcllvaine, Mrs. Guest and my- 
self by Mr. Ver Standig. 

Q. Iasked you, Mr. Smith, whether or not you examined the bro- 
chure, your Exhibit No. 1, during the lunch hour to determine whether 
or not the representation that Dart Drug Corporation would take over 
the store appears in the brochure? A. Yes. It appears in here that 
they have two plans, which it was optional. 

Q. The plans are optional? A. That is correct. 

* * * * * 

Q. Well, will you tell me -- This is my question: Wherein it appears 
in any way or form in the brochure that the defendant would take over an 
owner-operated store at the owner's request? You said that you would 
do this during the lunch hour. A. The plan offers two operations to the 
franchisee, one -- 

141 Q. What are you reading from now? A. This is page 3: "Dart 
Drug chain to franchise discount operation across U.S.A. * * * The plan 
offers two options to the franchisee. One, for his personal ownership 
and supervision; the other, an investment plan, conservatively estimated 
as offering a 40 per cent to 75 per cent annual return on the investment, 
with the Dart Franchise Corporation managing and operating the unit, 
thereby relieving the investor of the responsibility of supervision." 

Q. Now, that latter reference was to the second type of plan where 
you elect the Dart operated plan. A. These are the two plans. 

Q. Just so we can sharpen our focus on this, is it your testimony 
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that this is where the representation that the Dart Corporation would 
take over an owner-operated store appears in the brochure? A. We 
had quite a discussion -- 

THE COURT: No. Is this where it appears in the recive? 

THE WITNESS: Yes. 

* * * * * 

Q. Now, Mr. Smith, directing your attention to Charlotte, North 

Carolina, after the store was operated, did you experience any price 
competition in your operations down there? A. Oh, yes. 

* * * * * 

Q. What was the nature of that competition, Mr. Smith? A. Well, 
they had a chain of drug stores, local drug stores there wn advertised 
very much in the line that we did. 

Q. Did they engage in any price-cutting, to your knowledge? A. 

Oh, yes. 

Q. Would you say this was an intense competitive pricing campaign 

that they put on after your entry into the area there? A. I would say it 
143. + was a campaign. 
* * * * * 

Q. When did this price competition start? A. I really don't recall. 

Q. Was it before the store opened? A, I think they started before. 


* * * * * 


Q. Now, you purchased a good deal or a substantial portion of your 


merchandise and stock from local suppliers in Charlotte, did you not, 
Mr. Smith? A. Yes. 
144 Q. Who was your biggest single supplier? A. I don't have that 
infor mation. 
Q. Could I suggest that it might be Scott Drug? A. I don't know. 


* * * * * 


Q. What trade credit terms did you have with your eee for 
supplies in Charlotte? A. I don't know. 
* * * * * 
Q. Iam asking you whether or not the operational loss and the loss 
on your equipment and merchandise is a part of your claim for damages 
in this case? A. Yes. | 
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MR. REED: Your Honor, at this time I would move that the testi- 
mony of the witness with respect to the operational loss and the loss on 


145 the merchandise be stricken. I did not understand him yesterday to 


be testifying to these items as an element of damage. 
THE COURT: I will deny your motion at this time without prejudice 

to its renewal at the time that the plaintiff completes all of its evidence 

in the case. I cannot tell whether this is going to be part of the proper 


loss until I hear all of the testimony. 


* * * * * 


Q. Mr. Smith, whose decision was it to close the business? A. 
Well, I guess you would say all four, Mr. McIlvaine, Mrs. Guest, Mr. 


148 


Reeves and myself. 
Q. Was the business at that time in bankruptcy? 
* * * * 
THE WITNESS: It wasn't in bankruptcy, no. 
Q. It wasn't formally in bankruptcy? A. No. We have never -- it 
has never went in bankruptcy. 
Ff * * 
Q. Mr. Smith, I show you Defendants’ Exhibit No. 11, which is a 
physical inventory, and I would ask you if that consists of the merchan- 
dise which you testified yesterday you sold for $10,000, Ibelieve? A. 


152 Yes, this is the inventory taken at the close of the store. 
* * * 


* * 


151 


* * 

Q. What effort did you make to dispose of the property? A. Well, 
first I had a lawyer, Mr. Friedlander, to write I think offering it to Mr. 
Haft and gave him first option on the stock. 

Q. Did you advertise publicly in the newspaper? A. Publicly in 
the newspaper, no. I made personal contacts with different houses. 

* * * * * 
Q. Did you ever retain or obtain the services of a drug wholesaler 


153 
to get his opinion of the resale value of the merchandise? A. No, I did 


not. 
* * * * * 


Q. Now, Mr. Smith, you had a Victor adding machine in the store 


which you valued in the answer to interrogatories at $246. Was this 
machine returned to Victor Adding Machine Company? A. I think I 
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paid my lawyer with that. I owed my lawyer in Charlotte some money 
and he agreed to take the adding machine in payment of what I owed him. 
* * * * * | 

Q. Now, there is an item listed as Cincinnati Timefec Company, 

154 time clock, for $164. Were you able to return that item? A. No. I 
still have that. | 
* * * * * 

Q. You also have an item here Monarch Machine Company, marking 
machine for $164.80. What dispostion was made of that item? A. I think 
we still have that. 

* * * * x 
155 Q. Did you place any public advertisement in the newspaper in an 
effort to sell them? A. No, I didn't. 

Q. Did you put them in the hands of any broker who might be in this 

156 business? A. No, I didn't. 
* * * 
157 ISIDORE WOLFE 
called as a witness on behalf of the plaintiffs, having been first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FRIEDLANDER: 

Q. Would you state your name, please? A. Isidore Wolfe. 

158 Q. And what is your residence address? A. 720 Chesapeake Street, 
S.E., Washington, D.C. 

Q. What is your profession? A. Certified public accountant. 

Q. How long have you been engaged in the accounting practice? A. 
Since 1949. ! 

* * * * 

Q. Do you know a Banks L. Smith? A. Yes, sir. 

Q. Do you do the accounting work for him? A. Yes, sir. 

Q. Does that include his restaurants? A, Yes, sir. 

Q. As well as his personal accounting? A. Yes, that's right. 

Q. Did there come a time when you were requested by him to make 
some examination of the books and records of a Dart Drug store which 

159 was operating in Charlotte, North Carolina? A, Yes, sir. 
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Q. Can you tell us what you did, what procedures you followed? A, 
Well, I got the data that Mr. Smith brought from Charlotte, North Caro- 
lina; I went over it to determine what he had and to examine the state- 
ments that were prepared by the accountants down there so that I could 
be conversant with the situation in discussing it with him. 

* * * * * 

Q. Now, will you tell us what records you had of the Drug Manage- 
ment Corporation, what records did you have in your possession from 
which you prepared any figures that were prepared? A. They had avail- 
able to me the journals and ledgers, the general ledger, check stubs, bank 
statements, canceled checks and some sales data, purchases, invoices and 
things of that sort. 

Q. Did you have available to you any record of employees and Social 

160 Security records? A. Yes, Sir. 

Q. You did have the payroll records, I take it? A. Yes, sir. 

Q. Did you in the course of your work prepare at my request certain 
papers in response to certain interrogatories that had been filed in this 
case? A, Yes, sir. 

Q. And there is a list of employees in handwriting. A. Yes. 

Q. Do you recall making that list up? A, Yes, sir. 

* * * * * 

Q. Now, did you at my request prepare certain statements of certain 
answers to certain questions relative to losses in this operation? A. 

161 Yes, sir, from the statements that were prepared by the certified 
public accountants in North Carolina, 

Q. Did you check those statements? A. Yes, sir. 

Q. Did you find the records in your possession that those statements 
were correct? A. Yes, from what was available to me. 

Q. I hand you an envelope containing balance sheets, one for Novem- 
ber 16, an income statement and balance sheet ending December 31, 1960, 
and a balance sheet as of January 31, 1961, witha statement of the income 
for the two-month period ending January 31,1961; and a statement of bal- 
ance sheet and income for the period ending February 28, 1961 -- and 
there are two for February 28. 

Now, were those papers checked by you and found to be accurate? 

A. Yes, sir. 
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Q. In addition to those statements, did you prepare or cause to be 
prepared a statement of a later period? A. No, that was prepared by 
the accountants in North Carolina. 
Q. Did you have an opportunity this morning in the witness room to 
examine documents and papers of this corporation? A. Yes, sir. 
Q. Which were contained in this suitcase? A. Yes, sir. 
Q. Now, did you find in this suitcase a statement for a later period 
than February, 1961? A. Yes, sir. I also have a copy of that. 
* * * * * 
Q. What date is that copy for? A. May 31, 1961. 
Q. Now, did you prepare or did someone else prepare and you examine 
a computation of the break-even point based upon estimates of prior busi- 
ness? A. That was prepared by the accountants in North Carolina in 
1960. 
* * * * * 
163 Q. Do you know when this business started? A. Yes, sir. 
Q. Willyou tellus? A. October 15th, 1960. 
Q@. And when were the records for the first item of business? Do you 
know when they opened up? A. I would have to look at the opening journal, 
* * * * * 
THE WITNESS: The journal starts in the middle of October. They 
don't have the exact date. It looks like it would be October 15th. 
Q. Does that show receipts or expenditures only? A. Receipts. 
Q. And what were the receipts made up of? A. Sales. The initial 
164 deposit is on May the 25th of 1960, which represents the beginning 
of investments, but the sales to the public start in October. 
Q. Would you look and see if it is October or November, sales to the 
public? A. October. 
Q. What does it show? How much was sold to the public in October ? 
A. In October -- they have it departmentalized -- the whole thing amounts 
to almost $1,000. 
Q. Now, will you look at November and see what sales to the public 
amounted to? A. This must be November because the next sheet is 
December. 


Q. Isee. A. They have it on the same sheet as October 
* * * * *: 
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165 MR. REED: Your Honor, I am going to register an objection to these 
166 documents because, as I understand the witness's testimony, they 
were not prepared by him and I don't see that they are certified. Asa 
matter of fact, on Plaintiffs’ Exhibit No. 8 for identification, it is ex- 
pressly stated by certified public accountants in North Carolina that it 
is presented without expression of opinion. 
a * * * * 

MR. FRIEDLANDER: These were prepared by the accountants in 
North Carolina and he has checked them with the records of this company 
and found them to be correct. That is what he said, as I understood him. 

* * * * * 

MR. REED: I renew my objection, Your Honor. I don't think that we 
have any means of verifying the authenticity of these documents. 

THE COURT: The witness has testified that he verified the authen- 
ticity. Are the original books and records available from which these 
data were compiled? 

167 * * * * * 

THE COURT: Upon the basis of the witness's testimony that he has 
personally checked and verified these figures, I think they become in 
effect his computations. 

I will overrule the objection and admit the exhibits in evidence, the 
record indicating that the original books and records from which these 
statements were prepared are available. The exhibits will be admitted. 

* cf * * * 

MR. FRIEDLANDER: I would like to offer in evidence Plaintiffs’ 
Exhibits 11 and 12, one being a balance sheet dated May 31, 1961, and 
statement of income for a six-month period ending May 31st, 1961. 

The testimony of the witness was that this was not his preparation 

168 but he checked it and found it accurate from the books. 

THE COURT: I will assume you have the same objection to both of 
these exhibits. 

MR. FRIEDLANDER: No. 12 is a computation of the break-even 
point, based on estimates of prior business. This is in line with some of 
the questions asked by counsel for defendants. At what point would this 
business break even? This is a computation prepared by the auditors in 
North Carolina and verified by the present auditor who is in court. 
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MR. REED: I object to this, Your Honor, on the grounds that it is a 
computation that is not in any way certified to. I don't believe this witness 
can properly verify to any of the documents under the ethics of the pro- 
fession, I just think it is a hearsay document. 

THE COURT: The Court will overrule the objection. The exhibit 
will be admitted. If the testimony establishes that these documents are 
hearsay, the Court will not consider them as evidence. 

* * * * * ! 

Q. Mr. Wolfe, would you tell us if you can from the books and re- 
cords from your checking of the computations what was the loss of the 
operation of the drug business in Charlotte, North Carolina, of Drug 
Management for the month of December? A. $5,501.48. 

* * * * eI 
173 Q. Now, would you tell us what was the loss, if any, for January and 
December combined? : 

MR. REED: Your Honor, I wonder if the witness is referring to the 
exhibits I wonder if he could refer to them by exhibit number and let the 
record show which exhibits he is referring to. 

THE COURT: Very well. 

THE WITNESS: Exhibit 9 shows the loss to date January 31, 1961, of 
$8,735.92. That's from the middle of November through January 31. 

Q. Now, would you tell us what was the loss for the period from the 
middle of November until February 28th, 1961? A. The Exhibit 10 shows 
loss to date February 28th, 1961, of $10,822.28. 

174 Q. Now, are you able to give us the amount of actual cash loss as of 
May 31, 1961? A. I want to ask to clarify the statement "cash loss." 

Q. Let me take the "cash" out and use the word "loss." A. The loss 
as of May 31, 1961 -- this is Exhibit 11 -- is $31,175.02. 

* * * * * 

Q. Exhibit No. 7 represents the condition of business before it actu- 
ally started operation, does it not? A. Yes, sir. 

Q. Now, including cash put into the business or cash due to the busi- 
ness from the stockholders, that includes both moneys they were to ad- 
vance and had advanced, what was the total amount necessary at that point 

175 as shown by the books and records? A. $71,289.96. This is Exhibit 
No. 7. 
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Q. And what did that consist of? A. It consisted of liabilities of 
$18,989.96; notes for moneys advanced by the stockholders $30,000; and 
capital stock for $22,300. 

Q. Can you tell us what the computations are for the break-even 
point, that is, the point at which you had to do so much business so that 
you would have no loss, so much gross business? 

* * * * bd 

A. You would take your known expenses, estimate certain variables, 
project what the gross profit would be to equal that amount; and fromthat, 
project the amount of sales necessary to produce a profit. 

Q. Now, was the projection prepared in the files of this company in 
your opinion properly prepared? A. Yes, sir. 

Q. Would you look at that and tell us what the projective break-even 
point would be? A. The break-even point would require sales of 
$23,485 per month. This is Exhibit No. 12. 

176 * * * * * 

Q. Now, would you look at the December statement, which I under - 
stand from you includes part of November and December. A. Yes, sir. 

Q. What was the gross proceeds for that period of over a month? 

A. $15,309.66. This is Exhibit 8. 

Q. What was the gross figure for the month of January, 1961? A. 
The difference would be that between $15,309.66 and $22,932.43 for the 
period, which would be approximately $6,000. 

Q. Now, can you tell us what roughly February gross proceeds were? 
A. The difference between $30,091.91 and $22,932.43, which would be 
approximately $7,000. 

Q. Now, did you have the figures -- you don't have the figures for 
March there, do you? A. They are included in the journals. 

Q. Can you compute from your May statement what the total sales 
were for the whole period from November when they opened until March 

177 25 when they closed? A. Total sales for the entire period of opera- 
tion was $38,528.11. 

Q. Do your books and records or your papers indicate, in addition to 
the total loss that you have mentioned, what happened to the fixtures? Do 
your books show that? A. No, they don't. 

Q. Your books stopped before that happened? A. Yes, sir. 
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Q. What was the total amount of the fixtures and leasehold improve- 
ments as of May 31st, 1961, according to the records? A. According to 
the Exhibit 11, after depreciation, the value of the furniture, fixtures and 
leasehold improvements was $27,634.43. 

Q. Now, what was the inventory as of that time? A $28,500. 

* * * * * 
CROSS EXAMINATION 
BY MR. REED: 
Q. Mr. Wolfe, did you ever make any trips to Charlotte, North Caro- 
178 lina, in connection with your auditing of these books? A. No. 
* * * * * 

Q. At what intervals would these books be presented to you -- I take 
it brought to you -- for audit? A, The only time that I was called in was 
after the store was closed. The accountants in North Carolina were re- 
tained by the corporation to service -- 

THE COURT: Just answer the questions. 

Q. What was the approximate date that you first saw the books, Mr. 
Wolfe® A. The approximate date would be the late summer or early fall 
of 1961. 

Q@. You had never seen these books prior to that time?: A. No, sir. 

Q. I take it, then, that the statements that you have prepared -- by 
that I mean the balance sheets and operating statements -- A. I testified 
I prepared no statements; I merely checked those that were prepared by 
the accountants in North Carolina. 

179 Q@. You have prepared none of those statements that have been intro- 
duced in evidence as Exhibits 7 through 12? A. That is right. 

Q. Now, in the late summer or early fai! of 1961, did you correspond 
with the accountants in North Carolina concerning the figures in the books, 
the receipts and disbursements ledgers? A. No, sir. I had the receipts 
and disbursements ledgers available to me and the records that they had 


prepared. * * * 
* * * * oe 


Q. Did you have any vouchers and receipts for merchandise and 
equipment given to you? A, There were some, yes, sir. 

Q. Were these compiete? A. No, they were not complete. 

Q. What was lacking? A. If Ican remember what was lacking, I 
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have a very good memory. I do not remember what was lacking. The 

180 only thing I know is they were incomplete in that Mr. Smith brought 
with him from North Carolina filing cases, invoices, canceled checks, 
everything which he could find that was left in the office. He no longer 
had any employees to question so that I had nobody to go back to after to 
ask what happened to various things that weren't available and I had only 
those things that were brought from North Carolina available to check to 
see -- actually -- 

THE COURT: The question is: What was missing? Do you remember 
what was missing? 

THE WITNESS: I have no way of recalling now what was missing 
except to say that they were incomplete as far as having all the invoices. 

Q. Now, finding that they were incomplete, did you telephone or cor- 
respond with the accountants in Charlotte, North Carolina, to get the 
additional information that was needed? A, I didn't need any additional -- 

THE COURT: The question is: Did you correspond? 

THE WITNESS: No. 

Q. Did you make any effort to obtain an auditor's verification of any 

181 of the items? A. No. 

Q. Did you make any efforts through the Charlotte accountants or any- 
one else to obtain an independent verification of the inventory of the busi- 
ness? A. No. May I extend on that? 

THE COURT: No. Just answer the questions. 

Q. Mr. Wolfe, wouldn't that be required in accordance with prescribed 
accounting procedures? A, Not for what I was called upon to do. I was 
not called upon to prepare an audit; I was merely trying to help my client 
to establish what the situation was at the time so that I could advise him 
as to what the records stated. 

Q. You would not in any way be prepared to certify as to any of the 
statements which have been admitted into evidence or any of the informa- 
tion in those ledgers; is that correct, Mr. Wolfe? A. Certify as to what, 
may I ask? 

Q. Certify as to their correctness to affix an accountant's certificate 
or an opinion that they are true and correct, A. I would certify that what 
there is here, from my examination, is true and correct based on what I 
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182 have examined. Now, as to whether or not they are true in fact, I have 
no way of knowing without making a complete audit. 

Q. So that the most you can say is that based on the information you 
had available, the statements, the Exhibits 7 through 12, can be checked 
back through into these general ledgers; is that correct? : And journals, 
yes, sir. 

Q. Now, do you have the receipts journal there, Mr. Wolfe? A. Yes, 
sir. 

* * * * ad 
183 Q. Mr. Wolfe, turning to the receipts ledger, turn to the first page, 
please, for the information -- pages 1 and 2 are they duplicated over on 
pages 3 and 4? A. No. 

Q. At the top of each page, Mr. Wolfe, doesn't there appear the 
word "bank deposits, sales''? A. Yes, sir. 

Q. What does that mean? A. To differentiate between bank deposit 
and special. There were two accounts. These were the deposits to be 
made from sales. | 

Q. So they don't reflect sales receipts, do they, necessarily? A. The 
deposits themselves wouldn't reflect the sales; they would masters the 
results of the sales. 

Q. Did you make any effort to check deposit receipts apainst sales or 
cash register tapes, Mr. Wolfe? A. Those that were available, yes, sir. 

Q. How many of the sales tapes were available? A. Very few. 

184 2 * * * = 
Q. So it was possible that the sales, so far as you know, Mr. Wolfe, 
were greater than what appear in that book; isn't it? A. Yes. 
* * * * ok 
185 Q. Did you make any effort to ascertain whether or not they were in 
fact greater than the deposits of sales reflected in that book? A. No. 

Q. Now, directing your attention to the ledger, would you turn to that 
page which reflects bank deposit, special, the first entry in the lefthand 
side is $2,000. A. Yes. 

Q. Now, to what account was that credited, what ledger account? A. 
That was deposited to Account No. 120, cash in bank. 


* * * * * 
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186 Q. Let me direct your attention to the first page, righthand column. 
There appears the Account No. 271 in the sum of $2,000. Now, is that 
the same $2,000 which is reflected as bank deposit, special, $2,000 on 
May 25? A. That is right. 

Q. Now, what was the Account No. 271? A. Capital stock. 

Q. So that $2,000 on May 25 was capital stock? A. That is right. 

Q. Now, what is the next entry in the bank deposit, sales and bank 
deposit, special ledger? A. $10,000. 

Q. Into what account was that credited? A. Credited to loans. 

Q. Mr. Wolfe, I think it will save time -- I probably don't know these 
books as well as you do. A. Account No. 250, notes payable, bank. 

187 * * * * * 

Q. What is the next deposit? A. $2,000. 

Q. To what account was that credited? A. Same account, notes pay- 
able. 

Q. Allright. Now, if you will take the time, up through November 
21st, 1960, what was the total amount of deposits that were credited to 
either loans payable or stock investment? A. $45,000 -- November 30th? 

Q. No, November 21st. A. November 21st. (Perusing records.) 
$45,000; $15,000 to capital stock and $30,000 to notes payable. 

Q. Now, up through December 1st, what was the total amount de- 

188 posited and credited to either one of those accounts? A. Capital 
stock, $21,500; and notes payable, $48,201.21. 

Q. Through December 1st? A. Yes. 

* * * * * 

189 Q. Would you in looking at the disbursements ledger, Mr. Wolfe, tell 
me how much was disbursed as of December 1, 1960? A. I would have to 
add up the various months’ figures. 

* * * * * 

Q. Allright. You can add up through November 30th. A. Disburse- 
ments for $51,054.70. 

Q. Now, of that amount on August 22, 1962 -- 

* * * * * 
Q. -- 1960, you show a disbursement of $20,000 to Dart Drug Cor- 


poration. A. Yes, sir. 
* * * * 
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Q. Now, do you have any records which would tell us the amount 
spent on merchandise as of November 30,1960? A. Yes, sir. Pur- 
chases for drugs as of December 1st? 

* * * * * 

A. Purchases for drugs were $19,702.28 -- 

Q. Let me interrupt you right there. Does that include the $10,000 
that we mentioned as having been disbursed to Dart? A. Yes, sir. For 
cosmetics, $1,770.71; food products, $354.50; sundries, $475.94; pre- 
scriptions, $557.77. 

Q. Now, what amounts do you show in this period as having been 
disbursed for cash registers? A. There is as of November the 30th 
for furniture and fixtures $19,101.03, of which I would have to make an 
analysis to find out what deposits were made on the cash registers. It is 
included in the figure $19,101.03 that was paid or accrued up through 
November 30th. 

* * * * ; * 

Q. Well, Iam referring only to what has been paid. Have you given 
me any accruals in earlier figures? A. Which ones are you referring to? 

Q. Merchandise figures. A. The only way I would know would be to 
find out where the figures came from. It could be that there are some 
accruals. 

Q. Well, the figures you have given us for merchandise would be 

191 from cash disbursements? A. All from cash disbursements. 

Q. The $19,000 figure -- A. All of these are from cash. All ex- 
cept $7,900 is in cash disbursements. That would be $12,000 approxi- 
mately or $11,000. 

Q. For fixtures? A, Fixtures for cash. 

Q. Up through November 30th? A. Yes, sir. 

Q. And you were unable to locate the cash registers, is that correct? 
A. The payment to National Cash Register? 

Q. Yes. A. There is a check for $577.50 to National Cash Register. 

Q. What was the date on that? A. September 30th. 

Q@. Are there any others up through November 30th, Mr. Wolfe? 

A. The total amount paid to National Cash Register was $927.50, alto- 
gether through May 31st. 
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Q. Well, Iam only referring now through November 30th and you 
say it was $577? 

THE COURT: The witness so testified. 

Q. What amounts do you show as disbursed on remodeling of prem- 
ises? A. Through what period, sir? 

Q. Up through November 30, 1960. A. $199.04. 

Q. Now, as of November 30th, according to the sales deposit ledger, 
the business had been operating since November 21st; is that correct? 


A. Yes, sir. 
* *x * * * 


Q. Were those statements certified following the audit? A. One 
was, explaining that there could not be any opinion expressed because 
of the short tenure of the first statement; and as of March 31st, 1961, 
there was supposed to be a certified statement rendered. 
Q. Was there? A. Business closed before that time. 
193 Q. So you have compiled your projection, which I believe is Exhibit 


No. 12, from information contained in books of account and statements 
which are unaudited and uncertified statements? A. I did not prepare 
the statement, Exhibit No. 12. This was prepared by certified public 
accountants in Charlotte, North Carolina. 

Q. Now, addressing myself to that projection, Exhibit 12, Mr. Wolfe: 
I believe you testified it was compiled by projecting a gross profit and 
deducting from that certain expenses? A. That is right. 

Q. What gross profit percentage was used on that projection? A. 
16.67 per cent. 

Q. Turning now to the operating statement of May 31, 1961, Exhibit 
11: You have testified that the total sales shown there of $38,528.11 
conforms to the records which you had available? A. That is right. 

* x* * * * 
194 Q. Using that total sales figure for the period ending May 31,1961, 

have you computed a gross profit percentage? A. I can. 

Q. Would you, please? A. (Computing) Approximately four per 
cent, 

* * * * * 

Q. As acertified public accountant, Mr. Wolfe, if you see a gross 

profit on sales at four per cent, what would this alert you to, if anything, 
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concerning the operation of the business? A. This business or some 
other business? 

Q. The drug business. A. This business? 

Q. Yes. A. Since it ceased operation and there was an inventory 
taken after a period in which the employees knew the place was going 
out of business, I would say there was pilferage. ; 

Q@. You would say that there had been thievery in some respects; 

195 is that correct? A. Yes, sir. 

Q. Did you make any effort to determine whether accepted account- 
ing cash control procedures were being utilized by the business? A. 
No, the business was closed. I had no way to -- 

Q. Could you determine from looking at any of the financial records 
that had been furnished to you whether or not there were discrepancies? 
A. Yes. There were daily deposits corresponding with meccptes slips. 
Cash that came in was deposited daily. 

Q. In other words, it didn't appear that cash receipts were being 
carried around overnight; is that what you are telling me? A. That is 
right. 

Q. Is that the only thing you were able to observe concerning cash 
control? A. It seemed to be what would be considered normal in the 
circumstances. 

Q. In the same exhibit, Mr. Wolfe, you have testified that there was 
a loss of $31,175.02. A. Yes, sir. 

Q. Ido not recall you telling us what the actual cash was, out of 
pocket loss. Have you computed that? A. As of that time, the money 

196 that was invested was $23,500 capital stock plus $25,000 advanced 
by the officers to open account and notes payable of $41, 000 by the 
officers, which would total to $89,500, of which $31,175 was lost; the 
rest of it was still available. 

Q. Now, this operating loss includes some expenses which are not 
cash outlays; is that correct? A. Not direct cash outlays, that is true. 

Q. Would not depreciation be one of those? A. That'is true. 

Q. How much depreciation is included in that $31,175 figure? A. 
$1,010.06. 


* * * * oar 


197 Q. Other than the deposit receipts and your checking the gross of 


138 Witness Mr. Wolfe—Cross by Mr. Reed 


of Mr. Smith's corporations, there is no other way to determine where 
this $25,000 accounts payable item arose, is there? A. It was suffici- 
ent to -- no. 

* * * *x * 

198 Q. Mr. Wolfe, after May 31, 1961, are there any entries showing 
the proceeds of the disposition of any of the merchandise, fixtures or 
equipment of the drug store business? A. In these records? 

Q. Yes. A. No. 

Q. Do you know of any records of this information? A. Yes. I know 
of them; I haven't -- I don't have them available to me or didn't have 
them available to me. 

Q. What records are they? A. Mr. Smith opened up a special 
account and deposited that money in it. 

Q. His own account? A. I don't know for sure what that account was. 

Q. It was not to Drug Management, Incorporated account though, 
was it? A. I have no way of knowing. 

Q@. Do you know how much was deposited? A. Ido not know. 

* * * * * 

199 Q. Mr. Wolfe, in your examination of the available financial data, 
is there any evidence that there had been any corporate intermingling 
of funds by the principals behind this corporation, namely, Mr. McIlvaine 
and Mr. Smith? A. No intermingling. There were funds from Mr. 
Smith's corporation that were charged to him personally that went into 
Drug Management as his investment. There was nothing that came 
back out of it. 

Q. As the accountant for Smitty's Steak House, can you tell me 
approximately the gross sales of that business for any fiscal account 
of the year ending in '59 or '60, just in round figures? 

* * * * * 

200 Q. Just in approximate round figures in hundreds of thousands. 

A. Two hundred thousand, approximately. 


* * * * * 
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203 Washington, D. 
Friday, Neperbes 15, 1963 


* * * * * 

205 MR. REED: Your Honor, may I address the Court? I would like 
to, before this witness takes the stand, get a proffer of proof from Mr. 
Friedlander. I have reason to believe the witness is going to testify as 
a franchisee in another area location concerning circumstances and facts 
surrounding his business operation; and if that be the case, T do not be- 
lieve that it is probative, admissible evidence in this case. I would like 
to hear from Mr. Friedlander on that and -- ! 

THE COURT: Just a minute. We are proceeding in the absence 
of a jury. You may make an objection at any time that you want to make 
an objection to any testimony. Ido not think the Court should try to be 
guided by an invisible crystal ball in determining whether evidence is 
or is not admissible. You may object at any time after the witness has 
established his identity and the question is asked which relates to any- 
thing which you think is inadmissible. : 

* * * 

206 HARMON B. MILLER 
called as a witness on behalf of the plaintiffs, having been first duly 
sworn, was examined and testified as follows: 

CIRECT EXAMINATION 
BY MR, FRIEDLANDER: 

Q. Would you state your full name and see if you can keep your 
voice up So we can all hear you? A. Harmon Baker Miller. 

Q. Where do you live? A. Atlanta, Georgia. 

Q. How long have you lived there? A. From about 1940. 

Q. Now, did there come a time when you saw some advertisement 


in the Wall Street Journal in reference to Dart Drug Corporation ? 
* * * * * 


MR. FRIEDLANDER: Iam showing the witness an unnumbered 
page but appearing as the second page in Plaintiffs' Exhibit No. 1. 
Q. Would you look at that and see if that is the ad that you saw in 
207 the Wall Street Journal? A. That is correct. 
Q. As a result of seeing that ad, what did you do in reference to 
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the ad? A. I came up to Washington, L. C., to see them. 

Q. Where did you see the ad? A. In the Wall Street Journal. 

Q@. At what place were you? A. In Atlanta. 

Q. And did you have any communication prior to the visit to 
Washington with Cart Drug? A. I don't know. I called a friend of mine 
who said he knew Mr. Ver Standig and as to whether I had called Dart 
Drug, I do not know. -- I didn't call Dart Drug; I would have called Mr. 
Ver Standig. 

Q. As a result of reading the ad, you did come to Washington? 
A. Yes, sir. 

Q. And who did you see of Dart Drug at thattime? A. Ibelieve 
Mr. Ver Standig. 

Q. Did anybody accompany you on your first visit to Mr. Ver 
Standig? A. I don't believe so. 

Q. Now, did there come a time when you made a second visit to 

208 Dart Drug? A. Yes, sir. 

Q. Can you fix the approximate time? A. Oh, I would say about 
a week after the first trip, I brought my accountant up here and an 
attorney. 

Q. Now, that first trip, can you fix the approximate time of that, 
month or year? A. It was probably about February or March -- about 
February. 

Q. What year? A. 1960. 

Q. Now, did there come a timea fter your second visit to Mr. Ver 
Standig that you had another visit to him or anyone else in reference to 
this matter? A. Well, we had several conferences between Mr. Ver 
Standig,Mr. Haft and myself and the accountant on the first trip. Then 
on the second trip, we came up, the accountant -- I don't believe the 
accountant came but the attorney came up with me. 

Q. Did anybody else make any visit with you? A. Oh, yes. Mr. 
Jim Reeves and Mr. Banks Smith and two or three of my other friends. 

Q. In the presence of Mr. Smith, did you have any conversation 
with Mr. Haft relative to the Dart Drug investment as advertised in the 

209 Wall Street Journal? A. Yes, sir. 
Q. Now, will you tell us what was said in substance? I know you 
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can't remember the exact words. A. Well, after reading oe book, I 
was pretty well sold on it. 

THE COURT: Just answer the question, What was said? 

THE WITNESS: What did I say or what did both say? | 

Q. Everything that was said. The substance of the conversation. 
A. Well, Isaid I thought it was a good investment and I told -- 

MR. REEL: Your Honor, Iam going to initiate my objection at 
this point because this evidence is of no relevancy whatsoever. 

THE COURT: The question is asked as to statements made in the 
presence of Smith, the previous witness. I believe it is relevant: it is 
corroborative. The Court will overrule your objection. Go. ahead. 

THE WITNESS: I said I thought it was a good investment and we 
had discussed -- I told Mr. Smitty that I thought it was a aS investment 


210 and that I felt that I would go into the deal. 
Q. What did Haft say at that time, if anything? A. Well, he told 
us it was a foolproof deal; all you needed to do was invest your money 


and take one of two alternatives. One, you managed your store yourself 
or, two, they would manage it for us. 

Q. And, at that time, did he understard what eee you had 
been in? A. Ihad told him that I had been in the packaging business, I 
knew nothing about the drug business; that I had been a salesman; my 
brother had been the business manager and I knew nothing about the 
management of business and he said, "That's all right. We'll take care 
of that. That's our system that we are talking about" -- 

MR. REEL: Your Honor, I would like to again state that I have 
objection to this testimony. This man is testifying -- ; 

THE COURT: The record indicates that you have objected. The 
Court will assume you have a continuing objection. The ie a is 
overruled. Go ahead. 

211 Q. Now, after this in which Haft made these statements, can you 
think of any other visits you had in the presence of Mr. Smith or outside 
of the presence of Mr. Smith? A. Well, Ihad quite a few outside of the 
presence of Mr. Smith. | 

Q. Now, as a result -- don't answer this until counsel has a chance 
to object to the question. As a result of the conversations and the portfolio 
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which is marked Plaintiffs' No. 1, did you open up any Dart Drug stores ? 
A. Yes, sir. 

Q. Now, where did you open? A. Atlanta. 

Q. And did you operate for any length of time ? 

MR. REED: Objection, Your Honor. Now, this is testimony of a 
different nature and I would like to be heard on it, Your Honor, if I may. 

THE COURT: You may proceed. 

MR. REED: I assume, as Mr. Friedlander stated in his opening 
statement, that this testimony is being offered under rule of evidence that 
instances of prior representations or misrepresentations are sometimes, 
as a general proposition of law, admissible to show knowledge or intent. 
But explicit and stated by the authorities concerning this rule is the fact 

212 that it must be shown first that the prior representations were 
false in fact; so which raises the question that if this man should testify -- 
and I have reason to believe he will so testify -- that he also had diffi- 
culties with his business, this is proof that these representations were 
false in fact. 

Your Honor, I submit that the fact that representations were made 
of the nature alleged in this case and the man subsequently failed in 
business, his failure is not probative of the falsity of the statements. In 
logic, it is known as the post hoc ergo propter hoc fallacy. I went out 
of business after the representations were made, therefore, I went out 
of business because the representations were made. This is the same 
as saying, I smoked cigarettés for 30 years and died, therefore, I died 
because I smoked cigarette. 

* * * * * 

214 But here, Your Honor, to get into a question of what happened and 
transpired with this man, we are opening a Pandora's Box. This will 
call upon the defendant and myself to answer and go into the facts and 
circumstances which surrounded this man's operations. 

* * * * * 

Frankly, I am not prepared to try this man's case. I don't know 

what the circumstances, the competitive, what managerial difficulties 


he had. It's a completely different case, Your Honor. 
* * * * * 
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215 To say that because representations were made before he want out 
of business, he therefore went out of business because of the representa- 
tions is anon sequitur. There are hundreds of reasons why he may have 
gone out of business which are completely unrelated to the representatims. 

* * * * ‘* 

220 MR.REED: Your Honor, this case could very well become a 
question of numbers. Who can present the most franchisees? They can 
bring in those who failed and we bring in those who succeeded. What 
does it all prove? It doesn't prove a thing. It doesn't prove that the 
representations which were made to the man were false. We could bring 
in somebody who said, Oh, yes, these representations were made to me 
and I have now a very successful business. | 

Your Honor, Plaintiffs' Exhibit No. 4 admitted without objection 
by the defendants, contains a list of franchise drug stores: It shows a 
complete breakdown which the defendant willingly furnished to the plaintiff 

221 at his request. It contains a list of those franchisees who are no 
longer operating, those who are operating under a mutual release but not 
under the franchise system, and those who are Still functioning under the 
franchise system some two to three years later. We could very well 
bring in those people and say, Yes, these representations were made to 
me and we haven't failed. We are doing very well. 

What does the testimony prove? 
* * * 
222 THE COURT: Are you finished? 
MR. REEL: Yes, Your Honor. 
* * * * * 

223 THE COURT: ***The Court will overrule the defendants’ objection 
insofar as evidence is offered which relates to a factual condition in the 
operation of the present witness's business which was known to the defend- 
ants at the time that representations were being made to the plaintiffs. 

224 Q. May we, Mr. Miller -- Let me rephrase the question. Now, we 
want to talk about the period from May 1960 up to and including November 
of 1960. Do you understand that? A. Yes, sir. 

Q. Now, during that period, did you open up one or more drug 
stores in Georgia? A. Yes, sir. 
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Q. How many did you open up? A. Three. 

Q. Who opened them for you? A. Cart Lrug. 

Q. What manager did you have? A. A manager that my attorney 
had selected and that I sent up to Washington to have them tell me whether 
I should hire him or not. 

Q. Who told you, in response to your query, whether you should 
hire the manager? A. Mr. Herbert Haft. 

Q. And what did he say about him? A. He said, He is a very 
knowledgeable boy. He will make a good manager and with our help, he 
will make you 2 lot of money. 

225 Q Did you then employ him? A. Yes, sir. 

Q. Was he your manager during the period we are talking about? 
A. Yes, sir. 

Q Now, what happened to your operation during this period between 
May of 1960 and November 30, say, of 1960? A. Well, we opened up 
and gave away the Dart automobile which was recommended and ran the 
advertisements which#/ere furnished us, and tried to follow their regula- 
tions exactly as they set them down except they didn't set them down 
very much, and we ran the ads as they sent them to us with a deletion of 
the items which they didn't furnish us which they had in the ad. 

Mr. Long was instructed to follow Mr. Herbert Haft's policy com- 
pletely because for the first three or four months, I had nothing to do 
with the management of it except make a deal on the automebile and the 
boat and so forth, which we gave away and for which they wrote the ad- 
vertisement. 

Q. Now, on or about during the month of November or prior to 
that, did you report to Dart Crug that you had lost certain moneys in the 
operation? A. Well, we had told them that they had told us we were 

226 going to do $10,000 a week per store on the store sites which they 
selected and we were doing around $12,000 to $15,000 a week for the 
three combined, running advertising that cost us over a thousand dollars 
a week. 

Q. Did you report those losses tothem? A. Yes, sir. 

Q. Can you tell us how much the losses were up to November 30, 
1960? A. About $85,000. 
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Q. Now, did you have a conference with them at that time? 
A, Yes, sir. *** 
* * * * *! 


. Where was this conference? A. In Washington, D. C. 

. Who was there? A. My accountant, my attorney and myself, 
. Lo you know where it was? A. At their warehouse. 

, And was Mr. Haft there? A. Yes, sir. 

. Who else? A. His board of directors, I presume. 

227 . Now, what did you discuss at this conference? A. I had per- 
suaded my brother to put some money in the company and he was going 
to put a hundred thousand in -- 

Q. Did you tell them that? A. Yes, sir. 
-- and he gave me a check for $50,000, and, as I had told Dart 
Drug before, I had no interest in running the drug store. I had another 
business I was interested in. And I started out to Texas to take care of 
this other business. My brother in the meantime went down and went 
over our books and studied the profit and loss statements and stopped 
payment on the check. He said, Harmon, there is no way you can make 
this thing make money. It can't be done. 
* * * * * 
Q. What did they say in response? A. They said all I had to do 
was to put in another $65,000 and everything would be rolling 
* * * * * 
228 MR. FRIEDLANLTER: Let me have it marked. 
THE DEPUTY CLERK: Plaintiffs' No. 14 for identification. 


(Document was marked: Plaintiffs’ 
Exhibit No. 14 for identification.) 


Q. Ishow you this report from Bock and James, CPA, Atlanta, 
Georgia. A. Yes. 

Q. Did you show this statement to Dart Drug at that meeting? 
A. Mr. Milton Bock did. 

Q. He was with you? A. No, Iam sorry. T. D. James was with 


Q. But the report was shown at that time? A. Yes, sir. 
Q Now, at that time, did you then discuss the matter of going 
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forward or stopping business? A. The primary purpose of my trip up 

229 there was to have them take over the management as they had out- 
lined in Plan 2. At the outset of my agreement, I could make more money 
by hiring my manager but they said they would take over and manage it 
under Plan 2, which they have outlined in the book here, and at that time 
they refused to do it and said that the only way they would take it over 
was if I would turn over the entire title of all the moneys I had invested 
and if they were able to pull some thing out of it, they might give me some 
recourse. 

Q. Now, did you thereafter put more money in the business ? 

.A. Yes, sir. Mr. Haft told me that if I would put another $65,000 into 
the business that it would pay off the creditors and give me the interim 
time. In fact, they brought out ledgers and showed us how their companies 
have two or three months before they start making money. They did this 
before my attorney and my accountant which I had brought up there from 
Atlanta. And they persuaded me that the best thing for me to do was to 
put in the additional $65,000 and by that time, I would have a going busi- 
ness and if I wanted to get out they could sell it for me. 

Q. Did you put the money in? A. Yes, sir. 

230 Q. What happened to the business? A. Well, business got worse. 
All we did was pay off some of the bills that the manager that he okayed 
and told me was knowledgeable had over-bought -- 

* * * * * 
231 CROSS-EXAMINATION 
BY MR. REED: 
Q. Mr. Miller, would you state once again for my benefit the date 
on which this meeting was held at Mr. Haft's office at the warehouse? 
A. No, sir. Ido not know. I certainly could call Atlanta and find out 
from my accountant and attorney. 
Q. Can you fix a month, give us a month? A. Ipresume August 
or September. 

232 Q, August or September of 1960? A. Yes, sir. 

Q. Is that just a guess or do you have some definite recollection 


about it? A. Mr. Haft could give you the exact date -- 
* * * * * 


THE WITNESS: I could find the date, but I do not know the date 
exactly. That was two and a half years ago. 


Q. 


Did you know you were going to testify to this type of informa- 


tion or these facts this morning? A. Yes, sir. 


Q. 
Q. 


Didn't you consider the date impartant? A. No, sir. 
Well, whenever it was, Mr. Miller, how long did you spend in 


Washington on that occasion? A. A full day. 


Q. 
Q. 


Overnight? A. I presume. 
Did you have occasion to see Mr. Smith that evening? A. At 


that time, no, sir. 

When did you see him at or about that time? A. I don'tremember. 
Did you call him up while you were here that day? A. Idon'tremember. 
Mr. Smith is a very good friend of yours, isn't he? A. Yes, 


Q. 
Q. 
Q. 


Q. 
Q. 


How long have you known him? A. About four or five years. 
How frequently do you see him during the course of a year? 


A. On, four or five times. He has been to visit in my home and I have 
visited his home, spent the night there and so forth. 


Q. 


Do you have telephone calls during the course of the year? 


A. Yes, sir. 


Q. 


How frequently do you have those communications? A. Oh, 


half a dozen times, approximately. 
Q. Ibeg your pardon? A. About a half a dozen times or So a year. 


Q. 


During the time you were negotiating with Dart Crug for a 


franchise, were you more closely in contact with Mr. Smith -- A. Yes, sir. 
234 Q. -- during that period? A. Yes, sir. 


Q. 
Q. 


Through February and March of 1960 andon? A. Yes, sir. 
Were you discussing your proposed franchise arrangements 


with him? A. Yes, sir. 


Q. 


And after you opened your stores, did you maintain your con- 


tacts with him? A. I believe he came down to the opening and then, as 

I had explained to Mr. Haft before, I had another business I was interested 
in and I was letting him and Mr. Bob Long run the business so I wasn't 
paying a particular lot of attention to Dart Drug. I was never told I 

would have to manage it. 


* * * 
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235 Q. Is this meeting that you described the only meeting you had in 
Washington after you opened your stores? A. No, sir; we had several. 

Q With Mr. Haft? A. We had several. 

Q. When were the others? A. I can't remember exactly. 

Q. Those don't stand out in your mind, is that it? A. Well, we 
came up to buy merchandise prior to Christmas. I had other business 
here and came about two other times. That is about all. 

Q. That was prior to Christmas 1960? A. Yes, sir. 

Q. This would have been after the conference in August or Septem- 
ber? A. Yes, sir. 

Q. Did you ever contact Mr. McIlvaine or Mr. Reeves or Mrs. 
Guest to see how they were progressing with their negotiations with Dart 

236 Drug Corporation? A. How do you mean, did I contact them ? 

Q. Telephone them, meet them. A. Oh, we talked about it. 

Q. While they were negotiating with Dart Drug? A. I believe that 
they had completed their negotiations before my brother told me the 
Dart Drug franchise couldn't be made to work. 

@ When did your brother tell you that? A. The day that the check 
bounced, and I could find that out too. 

Q. Was that before the meeting in September? A. It was before 
the meeting in September. It was the cause of the meeting in September 
or whatever day it was. It might have been October; I don't remember. 

Q. The meeting might have been in October? A. Yes, sir. 

Q. Could it have been in November? A. No, I don't believe so. It 
was probably earlier than that. 

* * * * * 

237 Q. Mr. Miller, I believe you also testified it could have been in 
November, is that correct? A. I said I didn't know, but I could get the 
actual date. 

Q. Were you in contact with Mr. Smith, Mr. McIlvaine, Mr. Reeves 
or Mrs. Guest during the period from July through August-September ? 
A. I don't believe that I saw them because I was working on another 
proposition besides Dart Drug at that time that I was more interested in. 

Q. Did you talk to them? A. I could have. *** 


* * * * * 
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Q. Lid you in any way apprise them of the fact that you were having 
some difficulty in Atlanta with your stores? A. Iam not sure. I 
couldn't answer that without having a margin of error there because, as 
I said, I was very busily engaged in another operation. I wasn't paying 
238 much attention to the drug stores. *** 
* * * * *: 
Q. Mr. Miller, you testified that your brother analyzed your 
situation and told you that it couldn't work; is that correct? A. Yes, 
sir, after he had put his money down and he looked at the books. 
Q. Was your brother taken in by you as a partner or fous owner 


of your franchise ? 
* * * * *i 


239 A. No, sir, he was not. He was to come in and that is why he gave 
me the check and then stopped payment on it when he found out -- looked 


at the books. 
* * * * *, 


Q. Was it your intention to go into business with your brother at 
the outset? A. No, sir. : 
* * * * * 
240 A. At this time, I remember we discussed his con ihe into the 
Dart deal with me. 

Q. What time was this now? A. It must have been in June when 
this document was probably drawn, and we discussed it and in the mean- 
time he got married and said, I don't have time for it. So he left and 
was gone for about three or four months. 

Q. What was to be his participation in the operation of your drug 
stores? A. Had he come in at that time, it would have been a 50/50 deal. 

Q. In what capacity would he serve as part of the management? 

A. He would be the business manager. He would have been the president 
probably. 

Q. He would run it? A. That is right. 

* * * * * 

Q. Was your brother also going to invest substantial sums of 

money in the stores? A. We were going to put $100,000 apiece into it. 
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Q. Did he ever put that money in? A. Not at that time. 

Q. Did he ever put it in at any time? A. No, sir. 

Q. Did he put $51,000 in thereafter ? Did he give you a check for 
$51,000? A. Not fifty-one; it was $50,000. 

Q. Did that check clear, Mr. Miller? A. No, sir. 

Q. It bounced, didn't it? A. Yes, sir. 

Q. And'you or somebody in your business had already drawn 
checks on that $50,000, hadn't you, in payment of merchandise to your 
creditors around town? A. Yes, sir. 

* * * * * 

243 Q. What was the approximate date when your brother gave you the 
check for $50,000 which did not clear? A. About three days before the 
meeting with Mr. Haft in Washington, D. C. -- no, about four or five 
days. 

* * * * * 

Q. Now, you had recently retired from the label business or sold 
your label business, had you not, Mr. Miller? A. Yes, sir. 

244 Q. How long was it after that did you get interested in the bakery 
business? A. About two years before we sold the label plant. 

Q. Well, you were in the bakery business, were you? A. This 
was a development made under Miller & Miller when we sold the Union 
Bag Camp.*** 

* * * * * 

Q. Is it the Pre-Mix Flour business that you testified? A. Isaid 
I am in the Bakery Pre-Mix Manufacturing Corporation. 

Q. Were you in that business prior to negotiating with Dart Drug 
Corporation? A. At the time I negotiated with Dart Drug, I worked for 
Union Bag Camp.*** 

* * * * * 


245 Q. Were you in any other type of business at the time you negotiated 
with Dart Drug Corporation? A. No, sir. I had a job for $36,000 a year 
with Union Bag Camp, which I left on the strength of the profits I would 
make on Dart Drug. 

Q. When did you leave Union Bag Camp? A. May 1960. 
Q. When did you go into the Pre-Mix Flour Bakery Manufacturing 
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business? A. Approximately 30 days after I left Union Bag Camp.*** 

Q. So you were in effect planning on operating two buSinesses at 
the same time, is that correct? A. No. I expected Dart Drug to operate 
the business as they told us they would and I would operate the other 
one. Itold them that. They were apprised of that. 

Q. Mr. Miller, I believe you testified you elected the owner-operated 
plan when you obtained your franchise? A. Pardon me? 

Q. You testified on direct examination that there were optional 
plans, one where you operated and one where they managed and operated 
and you said -- A. If you will read -- : 

246 THE COURT: Just a minute. There is no question. 

Q. Did you not so testify? A. I testified that they told me if I 
hired the manager, they would train him and they would operate the same. 
If they hired the manager and operated it completely, I would just put in 
the money. They told me that if the first one did not work, I could always 
resort to the other one. : 

Q. You signed a franchise agreement with Dart Drug Corporation, 
did you not? A. Yes, sir. 

Q. That agreement was signed by both parties, samntt it? A. Yes, 
sir. 

Q. If you recall, did that contract provide for Lart Drug taking 
over your store? A. I don't know. 

* * * * * 
Q. Lo you recall, Mr. Miller, the franchise contract which you 
247 had with Dart Drug? Would you be able to recall what that contract 
was? A, Well, [had an attorney that made it up. I signed it. 
MR. REED: Will you mark this as defendants’ exhibit? 
THE CEPUTY CLERK: Defendants' No. 14 for identification. 


(Document was marked Defendants’ 
No. 14 for identification.) 


Q. Mr. Miller, Ishow you Defendants' Exhibit No. 14 for identifica- 
tion, which is entitled Franchise Agreement," it bears your name in 
the body of it, and I ask you if you can identify that? A. I pieeume this 
is the one that -- 

THE COURT: No. [on't presume. Can you ae it? 
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THE WITNESS: Unless this is a forgery, it looks exactly like the 
one that I signed. 
* * * * 
MR. FRIEDLANDER: It is an unsigned paper. 
THE COURT: Just a minute. Are you offering this exhibit in 
evidence ? 
248 MR.REED: Yes, I would like to offer it, Your Honor. 
THE COURT: This is Defendants’ No. 14? 
MR. REED: That's correct, sir. 
THE COURT: Is there any objection? 
MR. FRIEDLANDER: Yes, it is unsigned. It is not a signed contract. 
MR. REED: The only preparation I have been able to do to try this 
franchise operation, Your Honor, I have not yet obtained the signed copy. 
THE COURT: You may withhold your tender and make your tender 
at a later time if you desire. 
Do you have any other questions of this witness? 
MR. REED: Yes, Ido, Your Honor. 
THE COURT: Go ahead. 
Q. Now, at this meeting that you had with representatives of Dart 
Drug Corporation in August, September, October or November of 1960, 
who specifically was present, Mr. Miller, byname? A. Asa Candler, 
my attorney; T. D. James, my certified public accountant; Mr. Ver 
Standig, Herbert Haft and various other members of his firm whose names 
I can't recall. 
249 Q. Could you name any of those? A. No, sir. 
Q. Mr. Shipe? A. Ibelieve Mr. Shipe was there. 
Q. Mr. Kovalsky? A. No, sir, I don't believe he was. 
Q. Does the name Eidelman refresh your recollection? A. Ibe- 
lieve he was there. 
Q. Was there any attorney representing Dart Drug Corporation 
present? A. I believe there was. 
* * * * * 
Q. How many stores did you open in Atlanta at that time ? A. Three. 
250 Q. Simultaneously? A. Yes, sir. 


* * * 
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251 Q. Isn't it true that you notified Dart Drug Corporation that your 
manager was stealing from the business? A. I told them I suspected. 
If I had knew he was stealing, I wuld have put him in jail. 
Q. But you had a strong suspicion he was? A. I suspected. 
* * * * * 
Q. Did you bring your financial books and records with you to this 
trial? A. No, sir. : 
* * * * 
252 Q. Who was your manager? A. Mr. Bob Long. 
Q. He opened up all your stores? A. Yes, sir. 
* * * * x 
Q. Tell me what your approximate net worth was in 1959 and 1960, 
Mr. Miller? 
* * * * 
253 THE WITNESS: Roughly $354 hundred thousand. 
Q. And you had been in the label business for how acy years ? 
A. Since about 1930-32. 
Q. You were the owner of that business? A. I was one of the major 
stockholders. 
Q. What percentage of the total stock did you hold? A. About 33 
and a third. 
Q. And what title did you hold in the corporation? A. Vice president. 
Q. Did you obtain Dart Drug Corporation's approval of the locations 
and design of the second and third stores you operated? A. Absolutely. 
Q. Before you opened the stores? A. Before I even signed the 
lease. 
Q. For all the stores? A. All the stores, that was part of the 
service. 
* * * 
255 REDIRECT EXAMINATION 
BY MR. FRIEDLANDER: 
Q. Mr. Miller, you said there were two reasons for opening the 
three stores all at one time and you gave one reason, but you did not 
give the second. Now, would you tell us the second reason? A. Because 
they would give me an area, provided I would pay them $15,000 cash, and 
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256 the area was such that we had decided we should open at least three 
drug stores because of the high cost of newspaper advertising in Atlanta. 
And, in order to get that area as an exclusive -- remember, I was sold 
on this -- and I opened three stores. 

Q. The $15,000 that you spoke of, what was that for ? A. An ad- 
vance on royalties, two per cent. 

Q. What do you mean by that? A. The advance on the royalties 
that Dart Drug collected. 

Q. What was the $15,000 to be used for? A. For prepayment of 
the two per cent royalties. 

* * * * * 
RECROSS-EXAMINATION 
BY MR. REED: 

Q. Mr. Miller, do you recall whether or not the contract you signed 
with Dart Drug Corporation specifically required you to open three stores? 
A. Ido not; I do not believe it did. 

257 Q. You were represented by counsel throughout your entire nego- 
tiations with Dart Drug Corporation, were younot? A. Yes, Asa Candler. 

* * * * * 

Q. Did you also consult your accountants? A. Yes, sir. 

Q. During the negotiations and prior to the signing of the contract? 
A, Yes, sir. 

* * * * * 
JAMES L. McILVAINE 
called as a witness on behalf of the plaintiffs, having been first duly . 
258 sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FRIEDLANDER: 

Q. Would you state your full name, sir? A. James L. MclIvaine. 

Q. What is your residence address, Mr. McIlvaine? A. 526 
Valley Lane, Falls Church, Virginia. 

Q. And what is your profession or occupation? A. Iam president 
of Suburban Savings and Loan. 

Q. Where is that located? A. At 9615 Columbia Pike, Annandale, 
Virginia. 
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Q. Do you know Mr. Banks L. Smith? A. Yes, I do. 

Q. Do you know a lady named Mrs. Guest? A. Yes, Ido. 

Q. Did there come a time in response to some conversation you 
had with Mrs. Guest or others that you attended a meeting at the Dart 
Drug office in reference to a Dart Drug franchise? A. I attended a 
meeting in Mr. Ver Standig's office, advertising agency, in reference 
to a Dart Drug franchise. 

Q. Can you fix the approximate time? A. I think I have some- 
thing here -- it must have been early in 1960. 

259 Q. And during that meeting, could you tell us who was there? 
A. Yes. Mrs. Guest was there, Mr. Banks Smith was there. Mr. Ver 


Standig was there, and another gentleman that I did not know. 
* * * * -" 


Q. Well now, as a result of this conversation in that office, did 


you have a later meeting? A. Yes, sir, we did. 
* * * * * 


Q. And who was present at that later meeting? A. Mr. Smith, 
Mrs. Guest, Mr. Ver Standig, Mr. Haft and some other individust whom 
I did not meet. | 

Q. Now, at this meeting in the presence of Mr. Haft, was there any 
discussion about the franchise Dart Drug was offering? A.° pee sir. It 
was discussed in detail. 

Q. Can you tell us what was said, the substance of it? A. The 

260 substance was that Dart was going to franchise different areas for the 
opening of Dart Drug stores. : 

Q. What were the arrangements? A. The arrangements were that 
the drug store could be opened in one of two manners: one where we 
could employ a manager which they would train at our expense; the other 
was that, if we wanted them to, Dart Drug would manage the store and 
pay us a smaller profit than in the first category. 

Q. And under their arrangements, did they tell you what they would 
do or would not do? A. Yes, sir, we had the option of taking the first or 
second category. We chose the first category. They stated that it would 
cost between $35,000 and $40,000 to successfully open a store in the 


location we had selected. We had decided on Charlotte, North Carolina. 
* * * * *: 
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Q Do you kmow whether Mr. Haft had seen the store itself at 
Charlotte? A. Yes, he said that he had seen the store; that it was an 
excellent location; that the rent was rather high but that it was a top 
location. 

Q. Now, you were telling us what the arrangements were. The 

261 store had been selected, I believe. Had you signed the lease yet? 
A. No, sir, we had not signed the lease. 

Q. Now, tell us further about the conversations you had with Mr. 
Haft and Ver Standig at that time prior to the signing of the lease? 

A. Prior to the signing of the lease, we discussed the probabilities in 
different cities and arrived at the location in Charlotte. It was agreed 
that we would hire a manager. We would train him; that we would furnish 
the $35,000 or $40,000 to open the store. We had quite a lengthy dis- 
cussion brought about by the inexperience of Mrs. Guest, Mr. Smith and 
myself with no knowledge of the drug business. 

Q. Was it made clear at that meeting whether or not you, Mr. 
Smith or Mrs. Guest would actively participate in the management of the 
business? A. Yes. It was made clear that we would not actively manage 
the business. 

Q. Will you tell the Court how this venture was described by Mr. 
Haft? A. Mr. Haft stated that if we were to select a man, send him up 
here, they would train him and would tell us when he was ready to manage 
the drug store and that he would be the manager. 

262 Q. Did he say what type of operation it would be? What they would 
do in the operation? What would Dart Drug do in the operation after they 
had trained your manager? A. They would sell us wholesale drugs 
cheaper than we could buy them any place else. They would give us the 
proper form of advertising. They would tell us what price to sell the 
products at; and that they would closely supervise the management of the 
store. 

Q. And did you after agreeing with them on the location and so forth, 
did you then sign a lease? A. Yes, sir, we did sign a lease. 

Q. Ihave a lease which apparently you and Mr. Smith signed to- 
gether. It is marked Plaintiffs' Exhibit 3 and bears the date of the 26th 
of May, 1960. The corporation signed and you and Mr. Smith also signed 
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it, did you not? A. (Perusing exhibit) Yes, sir, I think that is correct. 
* * * * * 

263 Q. Co you recall what next happened after November 21, when 
you next heard about your investment? A. Mr. Smith called and said 
that he had not been able to get the proper supplies to operate the store 
with a full stock and that, further, Dart Drug had -- 

MR. REED: Your Honor, I object unless there can be shown some 
relevancy of the testimony to the six representations that are in issue in 
this case. 

MR. FRIEDLANCDER: I will withdraw this question. 

Q. There came atime when you opened November 21st. A. That 
is correct. 


* * * * *! 
264 Q. Now, did you meet with Mr. Haft and others after you had 
reached the point when you had learned for some months -- two or three 
months -- you learned you weren't doing too well? A. Yes, sir, we did. 


Q. Where did you meet? A. We met at South Dakota Avenue and 
Riggs Road. 

Q. Is that some place connected with Dart Drug? A. Yes, sir, it 
was their warehouse. 

Q. Lid you see Mr. Haft there? A. Yes, sir. 

Q. Anybody else? A. Yes, sir; Mr. Shipe was there. 

Q. Now, when you met Mr. Shipe and Mr. Haft, did you have some- 

one with you? A. Yes, sir. Mrs. Guest and Mr. Smith were with 


Q. Now, what took place at that meeting? Tell us what you asked 
them to do and what they said they would do or wouldn't do. A. We told 
them that we thought that the drug store was not going to operate success- 
fully and asked them to take over the management of the drug store under 
the plan that they had formerly told us they would, namely, Dart Drug 
taking over complete management whereby we would make about half as 
much money as we would under the first program. 

Q. As I understood it, then, they made some answer to that, did 
they? A. Yes, they said, We have changed our policy. We are no longer 
going to run any drug stores with the exception of the metropolitan area, 
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the District of Columbia. 

Q. When you originally went into the office of Mr. Ver Standig, did 
you have any conversation with him relative to these franchises and how 
they were going to be handled? A. Yes, I did. 

* * * * * 

266 A. He said that he had applications from many different cities 
and went through a folder and showed us some of them, Denver and 
others -- 

* * * * *x 

A. He said that applications were coming in from all over the 
United States and he was very busy chartering these. 

Q. Did he tell you what kind of applications? A. Applications to 
operate Dart Drug stores in different cities. 

* * * * * 

268 Q. Let me show you a document. I want to show you this Plaintiffs’ 
Exhibit 1 and ask you if you were ever given a copy of this? Not this 
exact book but one like it. Look through it. A. (Perusing exhibit) Yes, 

I think this is the same book that we looked at in Mr. Ver Standig's office. 

Q. Look on page 26 Gnd see if those are the same figures that you 
saw? 

Q. Looking at page 26, is that a familiar page to you, and 27 and 28? 
A. Yes, sir. This was the page that was the most vital in our decisions 
of signing the contract. 

* * * * * 

269 Q. What happened to your drug store, Mr. McIlvaine? A. We 
closed the drug store because of not being a profitable operation on 
March 25, 1961. 

Q. Did you ever have a conversation with Mr. Haft or Mr. Ver 
Standig before you closed, other than the one you have told us about where 
you wanted them to operate? A. No, sir, that is the only conversation 
that I recollect. 

Q. What did you say to Mr. Haft and Mr. Ver Standig when they 
said they wouldn't operate the drug store for you? A. I said that our 
only alternative was to close the drug store, that we had lost $60,000 or 
$70,000 since the opening of the store in addition to our original inves tment. 
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Q. What did he say then? A. We are sorry. If we can help you 
sell the sign, we will help you sell the sign. We have no interest in the 
drug store. 

We also asked him to buy the drugs, take the drugs back which -- 

270 THE COURT: I don't think you have identified "he" in this series 
of questions, Mr. Friedlander. 

Q. Lunderstood you were talking about Mr. Haft -- A. That is 
correct. | 

Q. And all references to this last conversation were with Mr. 
Haft? A. That is correct. 

Q. And when you asked him about the drugs, what aid he say 
about that? 

MR, REED: Your Honor, this is talking about something other 
than taking over the store. The witness testified that he was advised -- 
according to his testimony -- they would not take over the store, and 
anything beyond that would be irrelevant. What disposition they had 
hoped or sought to make of the merchandise in the store is not relevant 
to the representation. 

THE COURT: I believe it might relate to the matter of damages. 
Go ahead. 

Q. Will you tell us what he said about the drugs? A. We asked 
Mr. Haft to take back the drugs which we had with their labels on them 

271 and other drugs that we had, and he said they had no interest in the 
drugs. 

Q. What about fixtures? A. Fixtures, they had no interest in them. 
They agreed they would help us to try to sell the Dart sign. 

Q. Lid they sell the Cart sign for you? A. No, they did not. 

Q. Lid they sell anything for you? A. Not to my now laces. 

MR. FRIEDLANDER: You may examine. 

CROSS-E XAMINATION 
BY MR. REED: 

Q. Mr. MclIlvaine, do you have any other business interests other 
than your occupation as president of Suburban Savings and Loan Associa- 
tion? A. Yes, Ido. 


Q. Would you recite a few of those for us, please ? 
* * * * * 
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272 Q. Would you state a few of those for us, please, Mr. MclIlvaine ? 
A. Yes. Iam in the building business. We build apartments. We build 
some office buildings. We have done considerable underground construction 
work. 
Iam on the board of the First National Bank of Arlington. 
Q. Are you a director of numerous corporations and businesses ? 
A. Yes, quite a few. 
Q. How many would you say? A. Possibly 30, 40. 
Q. Were you in 1960 when you were negotiating a franchise agree- 
ment? A. Yes, sir, approximately the same. 
Q. Mr. McIlvaine, I show you an article which appeared in the 
Evening Star on May 25, 1963, which contains a drawing of yourself and 
a recitation of your business affiliations, and I wonder if you could identify 
that for us? 
* * * * * 
273 THE DEPUTY CLERK: Defendants' Exhibit No. 15 for identifica- 


tion. 


(Newspaper clipping was marked 
Defendants' Exhibit No. 15, for 
identification.) 


Q. Were you a member of the organizations or affiliated with the 
organizations shown in this article, Mr. McIlvaine, in 1960 when you were 
negotiating for the franchise? A. I think so; possibly. backs 

* * * * * 

A. Yes, I think these are probably all correct with the possible 
exception of the American Realty Trust which I don't think was formed 
at that time. 

* * * * * 

274 Q. Mr. McIlvaine, did you ever make any trips to Charlotte, North 
Carolina, in connection with your franchise operation either before or 
after the store was opened? A. No, I did not. 

Q. Did you participate in any of the management decisions concern- 
ing the operation of the business? A. No, I did not. 

Q. To whom would you look to determine the progress or status 
of your investment in the drug store in North Carolina? A. Either the 
financial report or verbal conversation with Mr. Smith, or possibly a 
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telephone conversation with someone in the Dart Drug organization. 

Q. Did you participate in the decision to hire Mr. Muratori as the 
manager of the store? A. Yes, I was there after he had been trained 
and he was employed, I think immediately after a meeting with Mr. 

Haft in Mr. Ver Standig's office with Mr. Haft there. 
* * * * * 

275 Q. Did you approve his selection as manager to operate your busi- 
ness? A. This was not my decision, sir. 7 

Q. Whose decision was that? A. I would say this was the presi- 
dent of the corporation and with the agreement from Dart Drug that he 
was a satisfactory manager after they had trained him. 

* * * * * 

Q. Were you anofficer of the corporation yourself, Mr. McIlvaine? 
A. I did not think that I was an officer. I have been told i) that I 
had been elected vice president of the corporation. 

* * * * * 

276 Q. Were you a director of the corporation? A. I did not think that 

I was, but I understand I was a director of the corporation. 
* * * * * 

278 Q. After reading the minutes of May 26, 1960, I will ask you again, 
Mr. McIlvaine, whether or not you held at any time any office other than 
that of vice president of the corporation? A. The minutes indicate that 
I did. 

Q. What office was that? A. Secretary treasurer. 


* * * * * 


279 Q. Mr. McIlvaine, did you have any other investments in the 
Charlotte, North Carolina area? A. Yes, I did. 3 
* * * * * 
MR. REED: At the time of the drug store operation. | 
280 THE WITNESS: I was a stockholder of the Charlotte Motor Speed- 
way. 


Q. Is that a racetrack of some sort? A. Yes, that is a rather 
large racetrack. 
Q. Was your investment in the Charlotte Motor Speedway greater 
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or larger than your investment in the drug store? A. The investment 
in the speedway was much larger. 

Q. How much larger, not in terms of dollars but in terms of 
multiples? A. Probably ten times. 

Q. Ten times larger than your investment in the drug store? 

A. Yes. 

Q. And what was your investment in the drug store? A. At this 
particular time, is that what you are referring to? On the date of those 
minutes ? 

Q. Yes. A. The date that that meeting was held? 

Q. Well, if you are able, I would like to know your investment in 
the drug store as of the time it opened and your total investment in the 
drug store up to the time it closed. A. Ido not have that exactly; I do 

281 have some canceled checks and some notes which indicate that 
with the exception of the stock that I had $34,500 worth of investments 
which I can readily verify here. In addition, there were some rent 
checks which we paid personally after the store closed. 

Q Can you add those to $34,500 together with the other checks? 
A. Ido not have all of the other checks with me. 

Q. Can you give us an approximate total? A. I would assume that 
the additional checks plus the $34,500, approximately $4,000. 

Q. Four? A. Four plus $34,000 plus the investment in the stock 
itself. Iam not sure that this includes all of my checks. 

Q. But your total investment would be approximately $38,000? 
A. In addition to the stock. 

Q. How much stock did you have? A. I don't know. 

Q. How many shares of stock? A. I think I had 67 and a half 
shares, but Iam not positive. I think it was $100 stock. 

Q. Did the racetrack operation involve more of your time than the 

282 drug store operation? A. Yes, it did. 

* * * * * 

Q. Was Mr. Smith the primary driving force of your group of 
investors in the drug store, Mr. McIlvaine? A. Yes, sir. 


* * * * * 


Q. Among the members of your investing group, was Mr. Smith 
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the one you looked to? 
* * 
283 THE WITNESS: Yes. 
Q. Mr. McIlvaine, when you were apprised that the dusinene was 
experiencing difficulties, did you make any attempt to contact Mr. 
Muratori, your manager? A. No, I did not. : 


Q. You contacted Mr. Smith? A. That is correct. 
* * * * * 


284 Q. In your discussions with Mr. Ver Standig and Mr. Haft, it was 
at all times clear to you, was it not, Mr. McIlvaine, that these were al- 
ternative plans, the owner-operated plan and the Dart-managed plan as 
presented in the brochure? A. We were electing the forme r with the 
understanding that if we went into financial difficulty for any reason, Dart 
would come in and take over the management and pay us under the second 


set of conditions. 

Q. Now, when you say pay you, Mr. Mclivaine, I am: a bit confused. 
I have seen nothing in the brochure and I would ask you is there anything 
in the brochure where Dart Drug Corporation undertakes to pay you any 
amount of money? A. Mr. Haft stated that in case -- or Mr. Ver Standig 
stated that in case the drug store got into trouble, Dart would go down 

285 and run the thing and all we would have to do is wait for a check. 

Q. Acheck in what amount of money? A. He did not mention the 
amount. 

Q. What did you assume that he was referring to? A. He referred 
to a proportion of profits that we would earn of approximately half as 
much as if we ran the drug store. 

Q. And was it your impression that half of that profit was going to 
go to Dart Drug if Dart was managing and the other Imlf would be to 
yourself? A. No. The way I understood it was that under their Proposition 
2 where they managed the drug store, that they would mail Drug Manage- 
ment a check each month for a part of the profits, and that their figures 
indicated that these would be the profits if they got a certain volume. 

* * * * im 
288 Q Mr. McIlvaine, on these two pages 27 and 28, where does it 
appear that these profits would be paid to Drug Management, Inc., in the 
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event Cart Drug was to take over the store? A. I don't know that it does 
appear on those two pages, sir. 

Q. Is there anything on those two pages that guarantees profits to 
the franchisee? A. I don't recollect anything guaranteeing profits. 

Q. All right. Is there any such guarantee anywhere else in the 
brochure, to your knowledge and recollection? A. I dorft know of any- 

289 thing of any guarantees;*** 
* *x * * * 

Q. My question is whether or not in relation to the projections 
which appear on pages 27 and 28 you have any evidence which would 
show that the basic figures or data upon which those projections were 
based was false or inaccurate? A. I don't have any written evidence of 
the exact amount of money this drug store earned or any other drug 
store earned. 

Q. As an experienced businessman, Mr. McIlvaine, you are aware 

290 that profits depend on many variables, are younot? A. Yes, sir. 

Q. Would you tell me where in the brochure any representation 
exists to the effect that afranchiseeelects and operates under the owner- 
operated plan and subsequently, at his request, have Dart Drug Corporation 
take over and run the business? A. I don't think that that is per se in 
the document, *** 

Q. Now, you studied this brochure, I believe you testified, for at 
least a week before the meeting with Mr. Ver Standig? A. I think I 
testified that I had the brochure about a week. 

Q. Is it'your testimony that this representation was made orally 
to you by Mr. Ver Standig or Mr. Haft in the presence of each other, is 
that correct? A. And in direct reference, opening the document to this 
particular page. 

Q. Now, do you have any memorandum or notes which you made at 
the time of that conference which might contain in summary form at least 
the representations that were made to you in these two conferences which 

291 you had prior to the signing of the franchise agreement? A. No, I 
do not. 


* * * * * 


Q. Have you ever made any record or written reference to this 
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representation in any document as to the conference? A, After what, 
sir? 

Q. After the conference, did you ever make any written reference 
to this representation? A. Not to my knowledge. | 

* * * * * 

Q. Were you represented by counsel during the period of negotiations 
leading up to the signing of the contract? A. Not to the best of my rec- 
ollection. 

292 Q. Was the corporation represented by counsel ? A. I think the 
corporation may have -- you are talking about Drug Management Cor- 
poration? : 

Q. Yes. A. I think they were possibly represented by counsel at 
the organizational meeting in North Carolina. 

Q. Does the name Mr. Bauknight perhaps refresh your recollection 
in connection with legal representation of counsel in connection with the 
franchise agreement? A. No, I know Mr. Bauknight. He is my attorney. 
He did at one time glance over this document. I think that was at our 
meeting at the Marriott Motel. 

Q. Do you know whether or not he requested that certain revisions 
be made in the contract on your behalf? A. I think he did. 

* * * * * 

Q. Do you know whether these revisions requested that a provision 
in the contract be incorporated providing that after you started on the 
owner-operated plan, Dart would thereupon at your request take over the 
operation of the store? 

* * * 

293 THE WITNESS: No, I do not. 

* * * * * 

Q. Was Mr. Bauknight retained at your request to review this 
agreement? A. I would assume that he was. He Beprcecn me in many 
cases. ! 

Q. Now, Mr. McIlvaine, you were granted a 60- mile exclusive 
radius around Charlotte, North Carolina, in which to open Dart Drug 


stores; is that correct? A. Ido not know. 
* * * 
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294 Q. Do you know whether or not you were granted an exclusive area 
of any size? A. No, Ido not know. 

* * * * * 

Q. Now, you did contemplate opening multiple operations in North 
Carolina, did you not? A. If the first one was successful, yes, sir. 

* * * * * 

295 Q. Isn't it true or were you made aware that Mr. Smith was going 
to sell his restaurant and locate in North Carolina area and manage these 
stores? A. No, that is not quite correct. Mr. Smith indicated that at 
such time and if these stores were highly successful that he would con- 
sider such. 

Q. Mr. MclIivaine, you were a stockholder, director and officer of 
the corporation but you are not a party to this suit; is that correct? A. I 
think that is correct.*** 

Q. Certain allegations of misrepresentation have been made in this 
case, Mr. Mcllvaine, and I want to review each of them with you separately. 

The first is that the plaintiffs in this suit did not need any experience 
to successfully operate a drug store. Do you have any evidence of the 
falsity of that statement? A. I believe that that statement is contained 
in the brochure or was contained in certain circulars that were given to 
us. 

THE COURT: I believe this is repetitious. The witness has testi- 
fied about the representations on this point. 

296 MR. REED: Your Honor, my question was not whether the repre- 
sentations were made but whether he has any evidence as to their falsity. 

THE WITNESS: I don't have any evidence whatsoever, sir, except 
I had this (indicating). 

Q. Well, the representation is in the brochure. I am asking you 
do you have any evidence that the representation is false? A. What 
representation is in the brochure ? 

Q. That the plaintiffs did not need any experience to successfully 
operate a drug store. A. We were told that by Mr. Haft and Mr. Ver 
Standig. Whether or not it is in this document, I couldn't tell you. 

Q. My question is -- 

THE COURT: This is repetitious.*** 


* * * 
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Q. It is also alleged in this suit that plaintiffs only needed $35,000 
297 to $40,000 to open a drug store, Mr. McIlvaine. Do you have any 
evidence or testimony to present in this trial in proof of the falsity of 
that representation? A. It was my understanding and I think it is in this 
brochure that that is the amount of money that was needed to start a 
drug store. 
* * * * ae 

Q. You testified on direct examination, Mr. McIlvaine, that the 
representation was made to you orally and is contained in the brochure 
that $35,000 to $40,000 estimated would open a drug store. Do you have 
any evidence to present in this trial that that representation is false ? 

A. Yes, sir, Ihave evidence. I have checks here which I paid to Drug 
Management, copies of notes, I have copies of checks to show where I 
personally put that much money in in addition to other money put in by 
the other partners. | 

298 Q. You are relying on the fact that the amount of the investment 
which you put into the corporation, is that correct? A. THe is all I can 
testify to, sir. 

Q. It is also alleged that Dart Drug Corporation would give the 
plaintiffs sufficient information and instructions and would train employees 
so that they could successfully operate the drug store. Lo you have any 
evidence or testimony to offer which would tend to show that that state- 
ment was false? A. Yes, I think the store itself is the testimony. 

Q. The fact that it failed? A. Yes, the fact that it failed. 

Q. It is also alleged that the defendants represented that they had 
successful operations of this kind all over the country. Mr. McIlvaine, do 
you have any evidence which would tend to show that this representation 
was false? A. Sir, I don't believe that I knew that they had successful 
operations all over the country. If that is a fact, I don't know it at this 
time. 

Q. You also do not know whether they did not have successful 
operations, is that correct? A. No, Ido not know. PREY may have 400 


stores or 40 stores, I don't know. 
* * * * 7 


300 Q. At this meeting with Mr. Haft and Mr. Shipe prior to your 
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closing of your store, were you told that they were no longer offering the 
Dart-managed program or franchise as an option in the brochure ? 

A. No, I don't remember which meeting but at one meeting, they stated 
they had discontinued that practice. 

Q. Offering that particular type offranchise? A. That is correct. 

Q. In any of your conferences with Mr. Ver Standig and Mr. Haft, 
was it made clear to you that the responsibility for managing and operating 
the store would be on the shoulders of the investors? A. No, that was 
not made clear; it was made clear that they were the ones who knew how 
to train a manager, that they would do so and that they would supervise 
this manager if they had the right to select the location where it would 
be a successful business. 

Q. But that the investors would do the actual day to day operation 
of the business? A. No, that is not true. 

Q. In what way is that statement not true? A. We were to select 

301 a manager of which they would approve or disapprove. They were 
to train the manager. We were to furnish the money. They were to 
approve a site selected by us and tell us whether or not this was a prac- 
tical location and that they would supervise the manager, tell him how 
many Christmas tree fixtures to buy and how many of this to display in 
the front window of this type of operation. We had no idea, any of us to 
my knowledge, whether we needed $13 worth of Christmas tree decorations 
or $1,300 or $13,000. 

Q. If the manager was to operate the store, he would have respon- 
sibility for employees and cash handling and accounting on a day to day 
basis, would he not? A. I would assume the manager would, with the 
exception of auditing. I don't suppose he would do that. 

Q. Mr. McIlvaine, I show you what has been admitted in evidence as 
Defendants' Exhibit No. 6 and ask you if you recall receiving a copy of 
that letter? A. I think, sir, that I did receive a copy of this letter or one 
that was framed very carefully to the same language. 

Q. Following your receipt of that letter, did you take any action 
to see whether or not the recommendations were implemented? A. No, 

302 I did not. I was not active in management. 

Q. Did you contact Mr. Smith to see if he was taking any action to 
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implement them? A. I do not recollect. 
Q. Did you contact Mr. Muratori to see if he was taking any action 
to implement them? A. I don't recollect, sir, that I did. = 
Q. It was Dart Drug's capacity to scrutinize, analyze and instruct, 
was it not, Mr. McIlvaine, and your function, that of your president and 
manager, to carry out those instructions; isn't that true? A. Ihave 
never been able to determine what the function of Dart Drug store was 
or was supposed to be. 
MR. REED: I have no further questions. 
* * * * 
JAMES WILLIAM REEVES 
called as a witness on behalf of the plaintiffs, having been first duly 
303 sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FRIEDLANDER: 
Q. Would you state your full name, sir? A. James William 
Reeves. 
Q. And what is your home address? A. Mount Holly, North 
Carolina. . 
* * * * * 
Q. And how long have you been a resident of North Carolina? A. All 
my life. 
Q. Are you related to Mr. Smith, one of the plaintiffs in this case? 
A. Yes, sir. 
Q. Did there come a time during the year of 1960 when you, in 
response to a call from one Harmon Miller, met him in Washington ? 
A. Yes, sir. 
Q. Now, can you tell the Court where you went with Mr. Miller and 
who you saw? A. We went over to Mr. Ver Standig's office. 


304 * * * * a 
Q. Who did you see in Mr. Ver Standig's office? A. Mr. Ver 
Standig and Mr. Haft. 


* * * * ‘* 


Q. Now, do you recall at that meeting what took place, what was 
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said? A. Well, Mr. Miller wanted me to come up here and give my 
opinion on the presentation that Mr. Ver Standig had given him in reference 
to getting a franchise for Dart Drug in Atlanta. 

* * * * * 

306 Q. Now, did you have occasion to meet Mr. Smith at that trip to 
Washington? A. That night, that evening. 

Q. Did you explain to Mr. Smith what you were doing in Washing- 
ton? A. Yes, sir. 

Q. And did you later at any time ever go to visit Ver Standig or 
Haft with Mr. Smith? A. Not thereafter, no, sir. 

* * * * * 

307 Q. Well, do you recall about the selection of the site for the drug 
store in Charlotte? A. Yes, sir. 

Q. Do you know who selected it? A. Mr. Smith and I, we went all 
over Charlotte looking for a site and we selected the site, along with Mr. 
Haft's suggestion, where it was located. 

* * * * * 

Q. Do you recall any of the negotiations that led to the signing of 

the lease on the site? A. No, sir; Mr. Smith was the one who -- 
* * * * * 

308 Q. Now, at that point, do you know whether or not any franchise, 
written franchise had been presented to you and Mr. Smith or either one 
of you by Dart Drug? A. At the time we had the meeting, sir? 

Q. At the time you formed the corporation and at the time the 
lease was signed. A. Yes, I believe it was handed to Mr. Smith. 

* * * * * 

309 Q. Did you have occasion to live near the drug store or in that 
area? A. About ten miles away. 

Q. During the period of the operation of the drug store, would you 
stop in to see it or look at the place from time to time? A. IT used to 
go in about once a week. 

Q. How much experience had you had in the drug business? A. Not 
any. 

Q. Had you ever worked in a drug store? A. No, sir. 

Q. Had you ever operated a drug store? A. No, sir. 
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Q. Had you ever studied drug management of any kind? A. No, sir. 

Q. What would you do when you went to the drug store? A. I 
would go in and ask the manager how the business was coming alone, if 

310 business was going all right; and I signed checks. 

Q. You signed checks? A. Yes, Sir. 

Q. Would you check the deposits? A. Yes, I checked deposits to 
see if they were made each and every day. 

Q. And did you, so far as you know, at that time have any manual 
to use? A. No, sir. 

Q. Lid you ever have any conversations with Mr. Hatt in Charlotte? 
A. Yes, sir, in the latter stages of the store, Mr. Haft and Mr. Kovalsky 
-- I believe is his name -- came down. I called Mr. Smith and conferred 
with the manager that we needed some help down there and Mr. Haft and 
Mr. Kovalsky came down. 

Q. And what did you do? A. We went around town and checked 
various prices to see if we were competitive and just looked around the 
store in general. 

* * * * * 
311 Q. What kind of a man was Kovalsky? How old was he? A. He 
appeared to me about 26 or 27 years old. 

Q. And did you talk to him about the drug business g A. Well, the 
manager talked to him more than I did. 

Q. You had no way of judging whether he knew or didn't know about 
the drug business? A. No, because Iam not familiar with the drug busi- 
ness myself. 

* * * * * 

Q. Now, before the place opened, do you know who set up the 

window displays in the store? A. I don't remember the gentiomane 
312 name. 

Q. Where was he from? A. He was from Dart Drug, or I assume 

he was. They sent him down. 
* * * * * 

Q. Did you, as a result of any conversation with the manager, 
talk to Cart Drug about missing out on some stocks, merchandise? 
A. I didn't personally. I called Mr. Smith. 
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Q. And you referred itto him? A. Yes. 

Q. Now, how much money did you invest in this corporation, Drug 
Management, Inc.? A. Five thousand dollars. 

Q. Did you ever get it back? A. No, sir. 

* * * * 
CROSS-E XAMINATION 
BY MR. REED: 

Q. During your conference with Mr. Ver Standig in Mr. Ver 
Standig's office with Mr. Miller, Mr. Reeves, were you there as an 
interested party to that conference? A. Mr. Miller called me up to see 
what I thought about the presentation that he presented to Mr. Miller. 

Q. At that time you were not interested in securing a franchise for 
yourself, were you? A. No. 

Q. You were merely accompanying Mr. Miller? A. Right. 

Q. Now, in that conference, were any representations made that 
success in this operation was assured? A. Iheard Mr. Van Standig say 
that it was a sure investment to Mr. Miller, not to me. 

Q. Were any representations made that if you went into this busi- 
ness, your profits were guaranteed? A. I don't remember hearing him 
make the statement that the profits were guaranteed. 

314 * * * * * 

Q. Did Mr. Ver Standig make any representations to your knowledge 
which were not contained in the brochure which Mr. Miller had? A. No, 
not to my knowledge. 

Q. Did Mr. Ver Standig make any representations to Mr. Miller 
as to how much money he was going to make? A. The only thing I heard 
him say was that it would be a sure investment, a foolproof investment. 

* * * * * 

Q. So that you made your investment, then, on the basis of repre- 
sentations that were made to you by Mr. Smith, Mrs. Guest and Mr. 
Mclivaine; is that right? A. No, Mr. Ver Standig, the representation 
tnat he gave Mr. Miller. 


* * * * * 


315 Q. How frequently would you visit the store in North Carolina, 
Mr. Reeves? A. Approximately once or twice a week. 
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316 Q. For how long would you stay? A. Since the store was open. 
* * * * *. 

Q. When you checked the bank deposits, did you notice whether or 
not there was a safe in the store? A. Yes, there was a safe in the store. 

Q. Lo you know when that safe was put in the store? A. No, sir, 

I do not. 

Q. Now, when you decided to close the store, was a corporate meeting 
held, a meeting of the directors and stockholders to make that decision? 
A. Mr. Smith, Mr. McIlvaine and myself. 

Q. You conferred in Charlotte? A. Yes, Sir. 

* * * * 

Q.*** A. We had a meeting one night, *** 

317 Q. Was Mr. Muratori at that meeting? A. Yes, sir. 

* * * * * 

Q. Were Mr. Haft's recommendations considered? A. That, I 

don't know. 
* * * * *: 

318 Q. Mr. Reeves, were you paying active attention to what was being 
said at that meeting with Mr. Miller and Mr. Ver Standig? A. Yes, 
supposedly. I wasn't paying attention to all they said. 

Q. Mr. Reeves, Iam going to quote again from your deposition at 
page 90: 

"Question: Was there anything in the conversation between 

Mr. Ver Standig --" the question was interrupted -- - 

"Answer: Frankly, I was bored while I was in there. 
"Question: Did you listen to the conversation? 
"Yes, halfheartedly." 

Now, which answer is correct, that you were paying fairly close 
attention or that you were bored while you were there? A. Idort remem- 
ber ever saying I was bored while I was there. 

Q. You so testified -- 

THE COURT: It is unnecessary to point anything out. Just 
question the witness. 

Q. Going back to my earlier question of you, Mr. Reeves, I ask 
you whether or not you relied upon the representation made by Mr. Ver 
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Standig in that conference in making your investment in a franchise. I 
believe you answered that you did; is that correct? A. I relied on the 
presentation he gave Mr. Miller. 
Q. Again on page 90 of your deposition, the question is asked: 
"Was there anything that was said in that conversation which persuaded 
you one way or the other with respect to the --" 
And you break in: "Not right at that moment, no." 
And the question continues: "--the advisability of going into this 
business ? 
320 "Answer: Not at that moment, no." 
Now, I ask you whether you relied on the representations of Mr. 
Ver Standig or conversations and things that were told to you by Mr. 
Smith? A. Well, I didn't decide at that very moment he was talking to 
Mr. Miller; I decided later. 
* * * 
EVA S. GUEST 
called as a witness on behalf of the plaintiffs, having been first duly 
sworn, was examined and testified as follows: 
CIRECT EXAMINATION 
BY MR. FRIEDLANTER: 
Q. Would you state your full name, please? A. Eva S. Guest. 
Q. What is your home address? A. 7108 Galows Road, Annandale, 
Virginia. 
321 Q. What is your occupation? A. Iam a real estate broker. 
* * * * * 
Q. And how long have you been engaged in the real estate business ? 
A. Approximately 13 years. 
Q. Now, did there come a time when you met one Banks L. Smith? 
A. Yes, sir. 
* * * * * 
Q. The first time you met him. A. I had gone down for dinner at - 
Mr. Smith's steak house -- they have excellent food down there -- to 
have dinner with a friend of mine. And I am always talking investments, 
being a salesman. I am interested in good investments, whether or not 


you get what you put in your investment -- 
*! * * 
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322 Q. Now, did there come a time when you had occasion 7 learn of 
the Dart Drug offer of franchises? A. Yes, sir, through Mr. Smith. 

Q. And was that when you were at his restaurant one evening? 

A. Right, sir. | 

Q. Can you fix the time? A. Well, I think it was carly in 1960. 
It was in the winter. 

Q. Now, did there come a time as a result of that, that you went 
to an office in the District of Columbia and met some people in reference 
toa franchise? A. Yes, sir. | 

Q. And who did you meet there? A. Imet Mr. Ver Standig. 

Q. Who were you with? A. Iwas with Mr. Smith. 

Q. What happened? A. We went in to pick up his documents that 
Mr. Smith wanted to get more information on the Dart Drug operation. 

Q. Ihand you a document marked Plaintiffs' Exhibit'l, and ask 

323 you if you were given a booklet similar to that? A. Iwas given a 
booklet similar to this. I wouldn't know if this was the same document. 
It looks like it. 

* * * * * 

Q.*** A. ***(Perusing exhibit.) Yes, this looks like it. 

Q. Well now, how many booklets did you get at that time from Mr. 
Ver Standig? A. We got two booklets at that time and I passed my book 
on to Mr. McIlvaine. 

Q. Now, after you received the book, did you read it? A. Yes, I 
did. 

Q. Did you believe it? A. Absolutely. 

Q. And did you then have a further meeting with Mr. Ver Standig 
in reference to the franchise described in that book? A. Right. 

Q. And who else was present? A. Mr. Mcllvaine, Mr. Ver 
Standig and Mr. Haft were there. 

Q. And who was with you? A. Mr. Mcllvaine and Mr. Smith. 

324 Q. And at that meeting, will you tell us what took place, the sub- 
stance of what was said? A. Yes. We had all had an opportunity to 
study this booklet and I had some questions, and one of the questions 
was to Mr. Ver Standig, How do you know that this is so good to give you 
210 per cent? I think the percentage was 140 to 210, but I liked to believe 
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it was 210 because it is so much greater. And it sounded like it was 
impossible -- 

THE COURT: Just answer the questions. 

* * * * * 

Q. You tola him that it was impossible? A. That is right and 
Mr. Ver Standig said it was foolproof. That is the word he used, ''fool- 
proof". 

Q. What other conversations took place? A. Well, I asked Mr. 
Ver Standig point blank: How could it be foolproof, it's so reasonable. 

He said the main objective of Dart is to undersell any other drug 

325 store operations in the entire United States, that we will put every- 
body else out of business. 

Q. Tell us what else was said, if anything. A. Well, I don't like 
to see anybody put out of business, but it sounded -- an investment like 
that, it would be phenomenal. It's like new stock at the market -- 

* * * * * 

Q. Just tell us what was said, if you will. A. Well, Mr. Ver 
Standig had some letters there. He had a stack about like that (indicating). 

Q. You are indicating about three inches, are you? A. Well, I 
would say at least three inches. And he said people were writing in from 
all over the United States about getting a franchise. And I glanced at 
the letters. He didn't turn them around so that you could read them, but 
you could see postage stamps on the envelope on top of the pile. He said 
they were going so fast that if we didn't move fast, we wouldn't get one of 
the locations. 

Q. Was anything said about the contents of the book at that time? 
A. Well, they mentioned the two methods of operation. The reason that 
I was sold on it was the first operation that it was owner-managed with 
the assistance of representatives of Dart [rug and if there was any 

326 difficulty, then we could immediately go into Plan No. 2 with Dart 
officially taking over the operation and giving us a much lesser profit. 
He said something about a two per cent profit. How that worked exactly, 
I do not know. 

Q. Well now, did the meeting come to a conclusion and you leave? 
A. Yes. 
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Q. Now, at that time, what was decided between Mr. Mcllvaine, 
yourself and Mr. Smith, if anything, as to the presentation you had re- 
ceived? A. Well, that it was an exceptional investment and, of course, 

I told them my funds were very limited. I could only put $5,000 in this 
investment and this was one reason I mentioned the investment to Mr. 
McIlvaine, knowing that he invested in many properties which I have sold; 
that they had the funds to make up the funds of $35,000 which fund was 
indicated was all that was needed to operate a store and one it 
successfully. 

Q. Now, did you all decide to go into it at that time and look for a 
location? A. Well, yes. Mr. Smith and Mr. McIlvaine went to Florida 
and various other places and decided to take the Charlotte location. 

327 * * * * * 
Q. Did there come a time when you invested your $5,000? A. Yes, 
sir. 

Q. Where did you get the money? A. Well, I borrowed it from 
Riggs National Bank. | 

Q. And that money went into the corporation? A. Yes, Sir. 

Q. Did you ever get it back? A. No, sir. . 

Q. Lo you know what happened to the drug store? A. I closed. 

Q. Do you know how long it was opened? A. Approximately four 
months. 

Q. Do you remember when it opened? A. I think it was in the fall, 
around early November. 

Q. Were you down there when it opened? A. No, sir, I was not. 

Q. Did you supervise the drug store? A. No, sir. Iam not in the 
drug store business. 

328 * * * * * 

Q. You referred to it as an investment. Did you get that term from 
your conference with Mr. Ver Standig? A. Right, sir. This is how it was 
sold to us, as an investment. 

* * * * * 
CROSS-EXAMINATION 
BY MR. REEL: 


* * 
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Q Mrs. Guest, did you study the brochure yourself a great deal 
before investing your money in this enterprise? A. I will be very 
honest, I didn't study it well. I leafed through it and studied the two 
plans, a couple of specific pages. 

* * * * * 

329 Q. * * * * * In such study as you gave it, did you note that the 
140 to 210 per cent return was computed on the cash portion or down 
payment portion of the total cost shown in the brochure to open the store? 
A. No. 

Q. You did not notice that? A. No, I did not. 

Q. Now, you participated in none of the management decisions, I 
believe you testified? A. That is correct, none of us participated in 
them, 

Q. Were you consulted concerning the closing of the store? A. Yes, 
I was. 

Q. When, can you recall? A. I made a trip down to Charlotte to 
see for myself when the discussion came up. 

* * * * * 

330 Q. When did you go down to Charlotte? A. Well, about a week 
before it closed in March. 

Q. To whom did you report? A. I went to the store and talked to 
Mr. Muratori, the manager. 

Q. On your return, to whom did you report? A. I reported to Mr. 
McIlvaine and he called Mr. Smith. 

Q. From the franchisees, your end of this deal, whom did you look 
to for the active supervision or checking on the business? A. We looked 
to the manager and that he would report through Mr. Smith to us as to 
how things were progressing. 

Q. He would report to Mr. Smith primarily? A. Right. 

Q. And then Mr. Smith would report to you? A. Right. I mean, 

I was a Small investor so we would get the word from Mr. Smith and Mr. 
MclIivaine. 
* * * * * 


Q. My question is: Was Mr. Smith, so far as your group was 
concerned, the most active member? A. Yes. 
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331 Q. And you looked to Mr. Smith or expected Mr. Smith and Mr. 
Muratori to carry on the operation of the business? A, Not Mr. Smith 
to carry on the operation, Mr. Muratori to carry on the operation under 
the supervision of Dart Drug. 

Q. And Mr. Smith? A. No, not Mr. Smith. 
* * * * * 
Q. Did you make any effort to determine on your own whether or 
not Cart was giving the supervision which you expected? A. I think it 


was, from the manager's standpoint. 
* * * * * 


Q. Do you know whether Mr. Haft was with them when they selected 
that site? A. I was told that Mr. Haft flew down and had ee the 
site before they signed the lease. 

322 Q. Had Mr. McIlvaine heard of the Dart franchise plan before you 
went to him with the brochure? A. No, he had not. 

Q. Mrs. Guest, I show you Defendants’ Exhibit No. 6, which has 


been admitted in evidence, and ask you if you recall receiving a copy of 
that? A. (Perusing.) No, Inever received a copy of this letter. Isaw 
a two-page letter that Mr. Muratori had of recommendations from Dart 
Drug, but not like this. 

* * * * * 

Q. Did you know that Mr. Haft had been to Charlotte to inspect 
the drug store in March? A. I was told that he had gone down to look it 
over. 

Q. Were you told that he also made recommendations concerning 
the improvement of the business? A. Mr. Muratori told me when I 
visited in March that he had this letter. 

Q. Do you know whether or not any effort was made by Mr. 
Muratori or anyone else to implement those recommendations? A, Mr. 

333 Muratori said that he had complied with everything that Dart Drug 
told him to do. 

Q. Other than what Mr. Muratori told you, were you able to deter- 
mine whether or not any compliance had been given? A. You would have 
to state what compliance; there was a recommendation from Mr. Haft -- 

THE COURT: Just answer the questions. 


Witness Mrs. Guest—Redirect / Witness Mr. Haft 


Q. Other than what Mr. Muratori told you, were you able to deter - 
mine whether or not the recommendations made by Mr. Haft had been 
carried out? A. Idon't think I understand the question, sir. 

Q. Were you able to determine from your own observations whether 
or not recommendations made by Mr. Haft had been carried out? A. Well, 
this is what I was explaining: In this letter which Mr. Muratori showed 
me, it said something about keeping the moneys locked up all the time. 

* * * * * 
334 REDIRECT EXAMINATION 
BY MR. FRIEDLANDER: 

Q. Did you attend a meeting with Mr. Haft at the time when Mr. 
Smith and Mr. McIlvaine were present? A. Yes, I did, sir. 

Q. That was during March, was it, of 1960, the last meeting? 

A. The last meeting, I think was in the warehouse place in northeast, I 
believe. 
* * * * * 

Q. Tell us what happened? A. Mr. McIlvaine took the lead in the 

conversation, telling him that we were in serious difficulty, that we didn't 

335 know how to operate the store and would they please take over under 
their option 2 plan in the brochure. And Mr. Haft stated that they no 
longer could do that; that it wasn't in force. 

Q. That was shortly before you closed? A. That was right before 
we closed. 

* * * * * 


MR. FRIEDLANDER: We call as an adverse witness, Mr. Haft. 


* * * * * 


336 HERBERT H. HAFT 
called as an adverse witness by the plaintiffs, having been first duly 
sworn, was examined and testified as follows: 
LIRECT EXAMINATION 
BY MR. FRIEDLANDER: 
Q. Would you state your full name, sir? A. Herbert H. Haft. 
Q. Would you mind telling us how old you are? A. Forty-three. 
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Q. What is your occupation or profession? A. ebiniered pharm- 
acist, president of the Dart Drug Corporation. 

@ How long have you been a pharmacist? A. Since 1942. 

Q. You are a graduate of what school? A. George Washington 
UniversitySchool of Pharmacy. 

Q. And when did you graduate? A. 1942. 

Q. Now, when did you become president of Dart Drug Corporation ? 
A. In approximately 1955. 

337 Q. Now, Dart Drug Company, was it composed of several or more 
than one company in a consolicition? A. Yes. 

Q. Can you tell us when that consolidation took ee A. In 
1960. ! 

Q. And in 1960, what was consolidated? A. A series of individually 
operating corporations were consolidated under the direction of a parent 
corporation. 

Q. What was the name of the parent corporation ? A. Dart Drug 
Corporation. 

Q. How many individual companies were thus consolidated or 
merged? A. Approximately nine. 

Q. And were all of these nine companies operating in : the District 
of Columbia? A. No, sir; some were operating in Maryland. 

Q. Were they 211 in the immediate area of the District of Columbia? 
A. Yes. 

Q. Now, did you have a warehouse? A. Yes. 

Q. Was that warehouse supplying the necessary drugs and so forth 

338 to the nine separate stores? A. A partial amount of their supplies, 
yes. 
Q. And when did the merger take place in 1960? A. I don't re- 
member the exact month, but it was in the early part of 1960. 
* * * * * 

Q. Search your recollection, if you will, and tell us your best 
recollection of what time of the year in 1960 the consolidation took 
place? A. My best recollection would be the first to -- the first to the 
third month of 1960. 
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Q. Now, when did you have prepared Plaintiffs’ Exhibit 1? This 
is the manual of Dart Drug or the Dart Drug brochure. A. Sometime 
in the early part of 1960. 

Q. Was the consolidation prior to the preparation of the brochure? 
A. Ido not know. It was just about at the same time. 

Q. Who handled the preparation of the brochure for you? A. The 
preparation of the brochure was mechanically handled by M. Belmont 

339 Ver Standig, Incorporated. The preparation of the financial data 
was handled by the certified public accountant firm of Vinton E. Lee. 
The other information was prepared from other sources. 

Q. What other sources? A. The merchandising was supplied by 
our general merchandising manager, Mr. Eidelman. There were certain 
pictures which were prepared by some photographic outfit. 

Q. Whose plan or idea was the preparation of the brochure? A. This 
was a combined effort between M. Belmont Ver Standig and Dart Drug 
Corporation. 

* * * * * 

340 Q. Lid Mr. Bindeman participate in the preparation of that 
brochure? A. Mr. Bindeman reviewed some of the material in the 
brochure.*** 

Q. When did you submit to Mr. Bindeman the brochure for his 
examination? A. Prior to publication. 

* * * * * 
341 Q.*** A. The proofs were delivered to him prior to publication. 
* * * * * 

Q. How did he report to you his reaction to the brochure? A. He 
said that he had reviewed it; that he was aware of the fact that Vinton E. 
Lee are certified public accountants and they had prepared the financial 
data; and that M. Belmont Ver Standig had passed on it and that he had 


found nothing that was objectionable in the brochure. 


* * * * * 
, hbo. 


342 Q. Do you know when you put your first ad in the Wall Street 
Journal asking people to write in for the brochure? A. Sometime in 
the early part of 1960. 

Q. How much before the brochure publication was that ad in the 
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Wall Street Journal? A. I do not know exactly. 
* * * * * 

Q. Who prepared the ad in the Wall Street Journal appearing in 
the brochure, Plaintiffs' No. 1, on the second unnumbered page? A. Mr. 
M. Belmont Ver Standig and his agency. 

Q. Did you read it? A. Yes, I did. 

Q. Lid you approve it? A. Yes, I did. 

Q. Have you since read it? A. Yes, sir, I have. 

Q. All the statements that it contains, are they true? A. Yes,sir, 

343 they are. 

Q. Referring to it, it says, "Dart Drug Corporation, one of 
America's most successful discount drug store operations, is now offering 
its franchise to investors in key cities throughout the country." 

Did you have at that time a consolidation complete or were you in 
the process of consolidating nine stores in the metropolitan area of the 
District of Columbia? A. I do not know if we had completely consolidated 
or were in the process. I do not know. : 

* * * * be 

MR. REED: Your Honor, I was going to move to strike the previous 
question before Mr. Friedlander started this question inasmuch as it re- 
lated to apparently representations in the brochure which are not in issue. 
My only reason for doing this is it is my hope that we can keep the trial 

344 focused on the particular allegations rather than raising other issues 
which are not before Your Honor. 
* * * * * 

MR. REED: It does not relate to the six specific allegations set 
forth in the pre-trial statement. I do not understand from the pre-trial 
statement that we are called upon to defend the entire brochure from 
cover to cover, it is strictly a procedural matter, Your Honor, but it 
seems to me that we should confine the scope of the trial. 

* * * * * 
345 | MR. FRIEDLANDER: Yes, Your Honor. No. 5, I think, covers 


this. No. 5 on page 2 of the pre-trial statement. 
* * * * 
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346 THE COURT: Iwill deny your motion to strike. I think that the 
testimony must, however, be confined to any showing that Cart Drug had 
successful operations all over the country and not to go beyond that point. 
Go ahead. 

MR. REEL: Your Honor, just to interpret that, are we referring 
to -- I think there can be no question about it, this is franchise operations. 

THE COURT: Your views are a matter of record.*** 

* * * * * 

347 Q. Is it your testimony that experience was unnecessary in op- 
erating a drug store under your system? A. Yes. 

Q Now, will you tell us what tests you had made prior to February 
of 1960 in the operation of drug stores by inexperienced people? A. In 
actual experience, we find that the combination of a registered pharmacist 
to provide the technical know-how of drug store operation, combined with 
a person who has general intelligence to handle the administrative and 
business end will produce a successful operation. We have taken in our 
own stores such non-registered personnel in their early 20's, taught them 
certain security rules, certain display principles, certain advertising 

348 principles and made them successful store managers. 

* * * * * 

Q. Now, Mr. Haft, did you or did you not follow the practice, after 
the ad was in the paper, of having correspondence concerning this 
franchise matter through the mails? A. We have had correspondence 
concerning various matters, yes, sir. 

Q. And those letters would come through the mail from all over 
the country to your office and they would be responded to by mail? A. The 
letters would come from various parts of the country to the office of M. 
Belmont Ver Standig. 

349 Q. And at that time these letters that you received would be 
answered, would they not? A. Yes, sir, they would. 

Q. And they would also be answered by mail? A. Yes, sir, they 


would. 
* * * * * 


Q. Now, did you during that period require the payment of any fee 
in order to get one of these brochures? A. There was no fee required; 
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there was a requirement of a $20 deposit in order to receive one of the 
books and in requiring such deposit, the covering letter stated that this 
was to eliminate curiosity seekers since the book was a fairly expensive 
presentation, and it would be refunded at the time of either a personal 
meeting or upon return of such book. 

Q. Now, did you receive the money through the mail? A. Yes, 
sir, we did. | 

@. And you would send the books through the mail? i Yes, sir, 
we did. 

Q. Were you registered with the Securities and Exchange Com- 
mission on the franchise deal? A. No, sir, we were not. 

350 Q. Did you ever refer to these franchises as investments? A. Yes, 
sir, we did. 

Q. In the advertisement of the Wall Street Journal which you have 
stated you looked over appears this, "This is the opportunity of a lifetime 
for businessmen, professional men and women, corporations and pharm- 
acists wanting to go into a business of their own, and who are seeking a 
high profit solid investment in one of the most stable, most profitable 
industries in the country." 

Now, you approved that statement, did younot? A. Yes, sir, I did. 

Q. And you also repeated orally to the individual plaintiffs in this 
case and to Mr. Miller substantially the same thing, did you not? A. The 
conversations that I had with the prospective franchisees were to the ef- 
fect that if they would get a proper location which we would assist them 
in, if they would get a manager who we would properly train and if they 
would take their background and business experience and spend time in the 
operation, that they had a possibility of a successful operation. 

Q. Now, during the course of the correspondence with different 
people, there came a time when you sold certain of these franchises or 
you granted certain of these franchises. You recall that? A. Yes. 

351 Q. As you took in the money, where did you deposit the same, from 
the franchises? A. There was no moneys taken in on the general fran- 
chise. There was no charge for a franchise. All the franchises that we 
granted were at no charge. We took the -- The franchisee took a busi- 
ness risk; Dart Drug Corporation expended money to put them into 
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operation, to help them to go into operation without receiving any 
moneys from them. Only in the case of the Charlotte franchisee, where 
they wanted to open a group of multiple stores, did they give us a check 
for $10,000 in order to tie up an exclusive territory. This money was 

to be applied to future franchise fees. And in the case of Atlanta where 
he wanted an exclusive 50-mile territory, there was a $15,000 check, but 
again to be applied towards future franchise fees. But in the case of all 
other franchisees, there was no payment for the acceptance of individual 
stores. 


* * * 


352 Monday, November 18, 1963 
* * * * * 

355 Q. In the Wall Street Journal ad appears the statement, "One man 
started this highly successful operation with $25,000 six years ago, and 
today this company's stock is valued at close to 3 million dollars." 

Who was the man referred to in the article? A. Myself. 
Q. Six years from 1960 would make it 1954, as I take it. And 
can you tell us if that is the correct date when you started this operation, 
as you call it? A. Yes, sir, I started in 1954. 
* * * * * 

356 Q. What financial statements, if any, did you show Mr. Harmon 
Miller or Mr. Banks Smith when they visited you? A. Idon't recall them 

357 asking for any financial statements other than the franchise 
manual, or showing them any. 

Q. When the auditor for Mr. Harmon Miller came to your place, 
did he ask for any information concerning your financial statement? 
A. Yes, he did, but he dealt directly with -- I didn't speak to him directly 
on the information he wanted. He either dealt with Mr. Cnarles E. Shipe 
or with our certified public accountants. 
* * * * * 

361 Q. Do you recall the joint venture agreement you made with Mr. 
Ver Standig? A. I recall I did make a joint venture agreement with Mr. 
Ver Standig. 

Q. Under that agreement, he was to receive 50 per cent of the 
proceeds from the franchise operation, was he not? A. Yes. 
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Q. Well now, did you not file that with the SEC, that agreement? 
A. It could very well have been filed; I am not sure. 
Q. You have no memory of it? A. Ido not recall. 
Q. Lo you recall filing the franchise agreement, the one with 
Harmon Miller and the one with Fred X. Stark of Chicago, [linois? 
A. Ido not recall, sir. 
Q. If you know, what is Mr. Stark's situation now as far as you are 
concerned? A. Mr. Stark is no longer in business. 
Q. He has proceeded to file a suit against you? A. Yes, Mr. 
Stark has filed a suit. 
362 Q. In Chicago? A. Yes. 
Q. Claiming fraud? A. Yes, sir. 
* * * * 
365 M. BELMONT VER STANDIG 
called as a witness on behalf of the defendants, having been first duly 
sworn, was examined and testified as follows: 
366 CIRECT EXAMINATION 
BY MR. REED: 
Q. Give us your full name, please, sir. A. M. Belmont Ver Standig. 
* * * * * 
Q. How long have you resided in the Washington area? A. Twenty- 
three years. 
Q. What is your occupation? A. Advertising. 
@. How long have you been in this business? A. Thirty years. 
* * * * * 
Q. What is the name of your business? A. M. Belmont Ver 
Standig, Incorporated. 
Q. Are you an officer of that business? A. Town the agency. 
Q. Have you ever had experience in franchise operations? A. Yes, 
Ae sar i 
Q. What are the franchise plans that you have participated in? 
A. Nationwide Safti-Brake Centers. 


Q. When was that plan started? A. About six years ago. 
Q. Do you know offhand how many stores they have in operation ? 


* * * * * 


188 Witness Mr. Ver Standig—Direct by Mr. Reed 


A. Seventy, sir -- seventy-two, Iam sorry. 

Q. Were any franchises granted under that plan that have failed? 
A. I would say that over a period of years, six. 

Q. Now, did there come a time when you became associated with 
Dart Drug Corporation in a franchise program? A. Yes, sir. 

* * * * * 

368 Q. Ishow you what has been offered in evidence as Plaintiffs‘ 
Exhibit No. 1 and ask you if that is the brochure to which you have re- 
ferred? 

* * * 

369 Q*** A. Yes, sir. 

Q. By whom was that brochure prepared? A. Prepared jointly 
by Dart Drug and our office. 

Q. And where were the sources of material acquired? 

* * * * * 

Q. *** A. They came from a number of sources: one, information 
furnished to us by Dart Drug; two, information that was double checked 
and also obtained from drug industries resources and trade which a re- 
search firm that we hired to ascertain the various facts which were given 
to us and also develop trade figures, which is contained in there, data on 
limited studies. We hired them to check the information data given to 
us by Dart and others. This is the data report which we purchased, 

Q. Is that the information contained under the heading "Sales 
Comparisons"? A. Yes, sir. 

* * * * * 


370 Q. How did you solicit inquiries concerning the franchise program ? 
A. We ran an advertisement in the Wall Street Journal and in other 
newspapers. 


* * * * * 
371 THE DEPUTY CLERK: Defendants' Exhibit No. 17 for identifica- 
tion. 


(Document was marked by Defendants' 
Exhibit No. 17 for identification.) 


Q. Ishow you what has been marked as Lefendants' Exhibit No. 17 
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for identification, and ask you if you can identify that? A. Yes, sir. 

Q. Is that the list of newspapers to which you referred? A. Yes, 
sir. 

Q. Irefer you now to what purports to be a copy of an advertise- 
ment in the brochure under the caption "The Wall Street Journal," and 
ask you if that is a copy of a newspaper advertisement that was inserted? 
A. Yes, sir. 

Q. Do you recall how many times that newspaper article was in- 
serted in newspapers? A. Well, once over-all. It may have run in the 
Wall Street Journal twice, but once basically. 


* * * * * 


372 Q. What response did you receive from this advertisement ? 
* * * * * 

Q.*** A. I would say around 1,400 to 1,500, maybe 1,600 -- within 
that range -- responses. 

Q. Were these written or oral responses? A. Both. 

* * * * * 
373 Q. Now, what were the procedures in your office upon receipt of 
these inquiries ? 
* * * * * 

Q. Upon your receiving these responses, what procedures normally 
would be followed in your office with respect tothem? A. Well, we would 
acknowledge receipt of the inquiry. We would write them a letter and 
suggest that they come in to Washington with their attorney and/or ac- 
countant so that they could go into the plan with. both ourselves and the 
Dart Drug people. 3 

Basically, we informed them that we had prepared a presentation 
outlining some of the facts of Cart Drug's operation and that if they would 
deposit $20 with us, we would send them a book and then after they were 
through with the book, they could send it back to us and we waild send 
them their $20 back. This was so that we wouldn't run into thousands 
who were not interested but merely, you know, curiosity seekers. 

Q. Was this more or less a form letter which you prepared? 

374 A. Yes, sir. 


* 
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Q. Were your comments in the letter of any similar nature to 
those appearing in the brochure on page 29 at the top of the page so far 
as consultations and bringing in your attorney and accountant? A. Yes, 


sir. We say it right here again. 
* * * * * 


Q. Now, as originally conceived, did the Dart Drug franchise 
plan contemplate more than one type of franchise? A. Yes, Sir. 


Q. Would you explain your answer? A. Yes, sir. Well, we had 
developed two plans, one was owner-operated and the other was an 
operation that Cart Drug would manage for someone else. 

375 Q. Now, referring to page 26 of the brochure at the top of the page 
where it says item '1.A." and "1.B.", are those the plans to which you 
referred in your answer to my previous question? A. Yes, sir. 

Q. Now, were these alternative plans or could a single unit 
franchisee have both plans? A. No, one or the other. 

Q. Now, was the plan designated there as Plan 1.B. ever in fact 
offered to the public? A. No, sir, never. 

Q. Why not? A. Well, when the book came out and the inquiries 
came in requesting franchises, it was obvious then that they couldn't 
run both plansi because the greater amount of people wanted the owner- 
operated plan, and this would take time and they couldn't go into the 
other; they couldn't do both. 

Q. Is this the reason why the advertisement was not inserted more 
than once or twice? A. We canceled the ad, that is correct. 

Q. That was because of the response you received? A. Yes, Sir, 
and we canceled it out. 

Q. Now, explain how you and Dart Drug Corporation were to derive 

376 income from the franchise program? A. Well, they would handle 
the merchandising end of it, the marketing and so on; we were to handle 
the promotional end, advertising, public relations. And the basic out-of- 
pocket expenses that our office incurred were to be paid by Dart Drug 
to us and then that expense would come out of whatever royalty payments 
they received and then there would be a division of 50 per cent of the 
two per cent royalty fee between our office and their office after ex- 
penses were paid. Our basic expenses would be advertising, etc. 
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Q. You referred to a two per cent royalty fee. Is it your testi- 
mony that this is the source of income? A. The only source of income. 

Q. Was this true without exception to the franchises that were in 
fact offered? A. Was this true -- I didn't hear you. 

Q. Were there ever any circumstances whereby you received pay- 
ments in connection with granting a franchise other than the two per cent 
royalty fee? A. No. There were a couple cases where there were ad- 
vance payments of the two per cent due to territorial situation but never 
any other payment other than the two per cent royalty. If you did busi- 
ness, of whatever business you did, you paid two per cent.: 

* * * * * 

378 Q. Now, did the Dart franchise program contemplate the execution 
of a formal written franchise agreement between Lart Drug Corporation 
and a franchisee? A. Yes, sir. 

Q. Now, prior to the signing of a formal franchise agreement, what 
functions did you perform other than those that you have already described 
with respect to handling the responses to the advertisement? A. We 
would try to determine, basically, what problems might exist in a given 
area or what one franchisee might want included in a franchise agreement 
that was not normal. What we tried to do was reduce it down to basic 
issues by the time it was sent to the attorneys or to Dart Drug. Dart 
Drug or the attorney was informed as to what they wanted in the contract 
and what they didn't want, or whatever came up in way of guarantees or 
warranties. Each one wants to rewrite his own contract his own way 
and we would try to break it down to make it easier for Dart or the attorney. 

Q. Was there any screening of applicants done by you or your 


office? A. Yes, sir. 
* * * * * 


379 Q. What did this consist of, this screening? What did you do? 
A. We would try to get a quick check on who the applicant was, a normal 
routine check. We would try to determine, if he was ina particular busi- 
ness, from someone in that business who he was, what kind of a person 
he was because on a number of occasions we had to turn them down. 
Q. Following the screening process, were any interviews of any 
sort set up? A. Yes, sir. 
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Q. And of the responses you testified to, how many interviews 
were finally granted? A. Personal interviews ? 

Q. Yes. A. I would say between 40 and 50, maybe less. 

Q. What criteria were you applying in selecting of the responses 
those people with whom you wished to discuss the franchise program 

380 further? A. Well, we would try to determine (a) if these were 
business people; (b) what their education was; (c) how long they had been 
doing what they did; and generally speaking exclude people like the military 
etc. who have no business background. You can pretty much tell from 
the applicant. A mechanic, you wouldn't interview because obviously 
this wouldn't fit. Mechanics, military, people who were too old. 

Q. In substance you were looking for people with some business 
experience, is that the thrust of your testimony? A. Yes, sir. 

Q. Now, what was the procedure when the interested party came 
to Washington for the interview? What procedures did your office follow 
at that point? A. Generally speaking, we sat down and by that time, of 
course, they had had the book and they had certain questions that they 
would want answered which we would attempt to answer. But, basically, 
we would arrange a visit to the various Lart Drug operations in the area 
so they could go around and look at them. And if they had any questions, 
they could talk to the manager of the particular Dart [rug store. Then 
after they had seen the type of operation that Dart Drug had, if they showed 
further interest, we would turn them over to Dart Drug and they would 
go and talk with the people at Dart Drug who would show them their 

381 operation, their method of doing business, and generally, take over 
after we had shown them the operation. 

* * * * * 

Q. What, if anything, did you have to do with the final contract 

negotiations? A. *** 


Q. Preparation for signing of the contracts. A. We would bring 
it up to the point that we felt that the issues were pretty clear as to what 
each franchisee wanted and then turn them over to the law firm that 
was handling it and they would take over from there. 

Q. Now, after a formal written contract was signed, did you have 

382 any -- from your end of it -- continuing role to perform with 
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respect to the franchisees after they got into business or as they were 
setting up their business? A. We were involved from the very beginning. 
We were involved in the handling of the promotional details, laying out 

all of the work that goes into the opening of a new store. Then, of course, 
we were charged with the responsibility of making sure that the advertise- 
ments went out to each and every franchisee on time. We had to arrange 
for placing in the ad the items that each franchisee would get. 

We would, under our negotiations, have the responsibility of figuring 
out the various language for the contract which would be most beneficial 
to the franchisee, based on the size unit he was going into and the amount 
of planning he was going to have to do here -- 

* * * * % I 

Q. Continue with your answer. A. Well, there were a multitude 
of details in the advertising program: the evaluation of the milline rate 
versus the consecutive insertion rates must be compared based on the 

383 size of the unit. 

And then we had to set up proof schedules with the hewepaver and 
the client to make sure that proofs and releases, the basic deadlines of 
copy were given by both the client and publications. We had to get item 
lists to the various franchisees. 

Q. Mr. Ver Standig, let me interrupt you here because I take it 
that all this work was in connection with the advertising and promotional 
work for the franchise stores; is that correct? A. Yes, sir. 

* * * * * 

386 Q. Following your conferences with Mr. Miller at which Mr. 
Reeves was present, did there come a time when you were ever contacted 
by aMr. Smith? A. Yes, sir. 

* * * * * 

Q. Would you cescribe what the contact was? A. Telephone con- 
tact. 

Q. What discussions did you have? A. IfI remember correctly, 

Mr. Miller called me before Mr. Smith called me and said that Mr. 

Smith was going to call me; that a former associate of his, Mr. Reeves, 

I think, was interested in applying for a franchise and that this involved 

Charlotte, North Carolina, and Mr. Smith would come in. And, I think, 
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following that Mr. Smith called me for an appointment. Either Mr. Smith 
called me first and then Mr. Miller called me, or vice versa. I can't 
recall. 

Q. Thereafter, what if any other contact did you have with Mr. 
Smith? A. A number of contacts. 

* * * * * 
387 Q. Can you recall what the next contact was you had with him? 
A. If I recall, Mr. Smith came into the office and discussed with me the 
fact that he was interested in the North Carolina, South Carolina, Tennessee 
area and that he wanted a franchise for those areas; and that he had with 
him some rather substantial people whom he would introduce us to. 

Q. You mean with him at the conference? A. No, I think that 
followed. 

Q. Who was present at the conference at this time? A. If I re- 
call, Mr. Smith and a woman. 

* * * * * 
. Did Mr. Smith -- A. He got the book from Mr. Miller. 
. Did he tell you that? A. Sure. 

Continue with your description of the discussions that were 
held, if you will, Mr. Ver Standig? A. Well, he came in with a book ana 
we sat down and reviewed, generally speaking, the Dart Drug plan. He 
told me that he knew of the Dart Drug operation, that he owned a restaurant 
out here in Maryland, and that his group, the over-all group knew of the 
Cart Drug operation by virtue of the fact one of his associates lived here 
over the line in Virginia. 

We went over the book, the general operation of Dart Drug stores 
and, if I recall, one of my boys took them out to one store. I think it was 
the K Street store and then they came back and other meetings followed. 

Q. When you refer to one of your boys, you are referring to one of 
your employees? A. Employees, that is right. 

Q. Were there any discussions as to the particular territory that 
they were interested in? A. Yes, sir. 

Q. What territory was that? A. Well, North Carolina, South 

389 Carolina, parts of Tennessee. It involved quite a bit of territory. 

Q. What reason was proffered for their particular interest in that 
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area? What reason was given for their interest in that area, if any ? 

A. Well, they wanted to open up a chain and there was some talk about 
the possibility of the North Carolina group joining with the Georgia 
group, Harmon Miller, so they could run a group of stores ‘running 

from North Carolina to Georgia, joining the Georgia operation and putting 
the two together. 

Q. Were there any discussions as to who was going to be in charge 
of or supervise these multiple operations? A. You mean in North 
Carolina? 

Q Yes. A. Mr. Smith would be general manager. 

Q. Was he going to locate there, do you recall? A. Yes, he was 
going to Sell his restaurant in Maryland and move down there and operate 
it. | 

Q. Did there ever come a time when Mr. Smith in fact asked you 
to find a buyer for his restaurant? A. Oh, yes. : 

Q. When was that? A. Right from the beginning. He wanted 
$300,000 for it. 

390 Q. Will you describe what discussions you had with him with 
respect to this matter of selling his restaurant? A. His restuarant? 

Q. Yes. A. Well, it was just a matter he wanted to sell it if he 
could get $300,000 for it. We talked about the slot machine situation ana 
so forth in Maryland and the inevitable loss of that type of revenue. How- 
ever, Mr. Smith convinced me he had a very fine steak house and that 
irregardless, it was still a good operation. I recall making a few inquiries 
to people who might be interested but, actually, the price of it was too 
high and I dropped it. | 

* * * * * 

A. You asked me the name of the woman that I couldn't recall 

before. Guest was the woman's name. 
* * * * 
391 Q. She was the woman present at the meeting -- 

THE COURT: The witness has said she was present.*** 

Q. After this meeting, did there come a time when you had addi- 
tional meetings with Mr. Smith and Mrs. Guest? A. Yes, sir, other 
meetings at which Mr. Haft attended and Mr. McIlvaine. A couple of 
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them, I think, plus all the other meetings I had with Mr. Smith later on. 
Q. Well, let's see if we can't take these meetings individually. 
Was your next meeting with Mr. Smith and Mrs. Guest a meeting at which 


Mr. McIlvaine was present? A. Yes, and Mr. Haft. 
* * * * * 


Q. Now, where was that meeting held? A. In our office. 
Q. Do you recall, if you can, any approximate date of that meeting? 


A. No, sir. 

Q. Will you describe what discussions were had at this meeting? 

A. Well, the same discussions as we had originally with Mr. Smith, dis- 

392 cussions involving the amount of territory that we would be willing 
to entertain giving to any one group. And their argument was that we had 
given Atlanta this territory, I think, that went clear to Augusta, Georgia, 
and I told them that that was against my advice and I felt that since the 
plan was so new, we should not tie up any territory until we had gone 
through a testing period. 

The big argument was why they wanted such a large area as they 
wanted was because they wanted multiple operations and there were a 
number of reasons which they presented as to why they wanted additional 
territory. 

Q. What were some of.those reasons? A. Well, you see, the main 
reason for wanting the outside of Charlotte territory as given to me was 
that Ekerd Drug, who ran a chain -- 

* * * * * 

Q. Go ahead. A. Ekerd Drug was heavy in Charlotte and Smith 
felt -- 

Q. Mr. Ver Standig, I don't like to keep interrupting your testimony 
but Iam not sure it is explanatory when you use such terms as "heavy in 
Charlotte" and so on. Would you explain what you mean? A. Ekerd had 

393 a number of locations in Charlotte. When I say they were heavy 
there, they had multiple stores. 

Mr. Smith's theory was that after talking to people in the drug 
business in Charlotte that they could be successful if they moved in with 
a location in Charlotte and then open their multiple operations outside of 
Charlotte where Ekerd would not be hurt so much. Not that Ekerd was the 
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only problem, but they felt they could approach the Ekerd Situation by 
putting just one location in Charlotte and then running out to other areas 
which the Charlotte papers covered; it would be an ideal situation and 
not bucking them head-on right in Charlotte. 

Q. Did you have any discussions with respect to any other problems 
that might exist in their operating under a franchise in Charlotte? 

A. Well, as I explained, in Charlotte you had Ekerd who was operating 
at a fairly good mark-up, generally speaking. I would say it was an 
excellent mark-up and the question arose as to what would Ekerd counter 
with if they opened a drug store in Charlotte. And Mr. Smith told me 
that they had assurances from people who should know that Ekerd would 
not counteract; that if they opened one particular location and pretty 
much assured them that this was going to be it and then surrounded the 
contiguous area -- that is, not the contiguous area but the area that the 

394 Charlotte Observer covered, that this would be all right; and, 
secondly, there were some inferences that Ekerd could probably be 
purchased, that they were not in too solid a situation. 

Q. Were there any discussions with respect to credit or require- 
ments with respect to their being able to get credit? A. ‘Where, in 
Charlotte ? 

Q. Anywhere. That the interested parties, Mr. Mclivaine, Mr. 
Smith and Mrs. Guest must have credit, or were they concerned about 
it? A. We went into that and Mr. McIlvaine assured us that money was 
no object there. They had all the money that was needed. Mr. McIlvaine 
at that time told me who he was; he built thousands of apartments; he was 
head of a bank; he had built a multimillion-dollar racetrack in Charlotte. 
Money was no problem. That didn't enter into it. 

Q. That didn't enter the discussions? A. Oh, no. 

Q. Were there any discussions with respect to the matter of 
material set forth in the brochure? A. Yes. 

395 Q. What were those discussions? A. Generally speaking, from 
the beginning of the book to the end of the book, various aspects of it. 
The type of merchandising, the type of advertising, the type of market 
this was, why Cart Drug was successful, the cost of opening stores, 
appropriated profits per store, etc. 
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Q. Do you recall in any particular the conversations you had with 
respect to cost to open and profits, prospective or -- A. There were 
examples of what it would cost roughly to open a store and examples in 
the book on page 26, the cost of opening a store, approximate profits, 
projections -- 

Q. What discussions did you have with respect to these projections 
and so forth? A. The usual, what it would cost to open a store. One 
suggestion was made by this group that they had a shopping center loca- 
tion that was superb from the standpoint of location but after we discussed 
that, I pointed out that this particular location probably had 10,000 square 
feet and that it might cost $200,000 to open that type of store, so they 
quickly dropped that idea; because in arriving at the cost of opening a 
store you had furnishing of the store, fixturing the store, cost of fixturing, 
the cost of remodeling. 

For instance, they had one location they talked about where the cost 

396 of remodeling would be excessive and the amount of inventory based 
upon proportionately the amount of space that you had in the store in this 
type of operation, and generally speaking, that would run anywhere from 
$35,000, to, as I pointed out, $200,000 for one of these large operations. 
We discussed the various sizes of operations. 

Q. Did you get into your area of the subject of advertising? A. Yes, 
sir, 

Q. What discussions did you have with respect to advertising, if 
any? A. In Charlotte? 

Q. Yes. A. Well, Mr. Smith came up with a few tear sheets. A 
tear sheet, by the way, is a copy of a newspaper ad. 

And we sat around and I had my production department bring in 
some recent Dart Crug ads and we were comparing the relative mark-ups 
of both types of operations, and as Mr. Smith had noted, the Ekerd mark- 
up was, well, extremely high compared to the mark-up that we were work- 
ing on here. Then a discussion came up as to whether or not they would 
maintain this extreme mark-up with our type of operation in their back 

397 yard and, again, the discussion came up that in their opinion and from 
sources they had talked to that Ekerd would not counteract in order to 


protect their own group of stores.*** 
*! * * 
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Q. Goright aheadandfinish. A. Well, we discussed shat Ei erd would 
do. The problem was that Ekerd, let's say, with ten stores, if they cut 
just one item, say aspirin tablets, to meet our one store, that would cost 
them a lot of money and they were thinking that probably Ekerd wouldn't 
do it, that we were low on only one item whereas Ekerd would cut across 
the board. This was a pretty dangerous matter for a chain. 

That was the subject of the conversation, what would happen if they 

398 met us. 

Q. Now, you indicated that you had a second meeting at which Mr. 
McIlvaine was present. Would you tell me who else was present and 
when the approximate date of that meeting was, if you can 2 A. I think 
Mr. Mclivaine was at two of those meetings. | 

Q. Well, you were just telling us as to one of them, I believe. 

A. He was there at this one I was talking about. 

Q. Would you describe the second meeting with Mr. Mclivaine? 

A. Well, the first meeting, generally speaking, was we refused to go along 
on the territory demands they had and especially where the ered 
costs were involved. 

The second meeting was basically Mr. McIlvaine arguing with 
Mr. Haft as to why he should go into the proposal that they submitted 
which, in essence, he claimed was the same as Atlanta. He didn't see 
why we would turn it down in North Carolina and grant it = Atlanta. That 

w as basically the substance. 

Q. Did you get down to any specifics as to exactly what map area 
they should have or anything of that order? A. Oh, yes. We examined 
it on the map. They had a map and we pulled out a map. ) 

* * * * * 

400 Q. Mr. Ver Standig, would you describe what the map is and what 
the markings on it mean? A. We have here a map of the complete state 
of North Carolina, parts of South Carolina to the south of it, certain 
portions of the west of the state of Tennessee; and there are markings here 
in which we pointed out that we could not give him Winston-Salem, that 
this was already accounted for by the Chrome Drug chain, who were going 
to put a pilot operation in that area. 

There is an arrow here, "exclusive to Cook," the city of Greensboro. 
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Someone else discussed it with us and we told them we had to hold that 
-- High Point. 

Then there is a sunny circle which was drawn in here to denote the 
agreement which we finally came to that covered roughly a 60-mile area, 
semicircle around Charlotte. 

There is also a notation on here at Fayeiteville marked "Smith -- 
first refusal.” That means that while Mr. Smith maintained that he had 
a good location in Fayeiteville and needed it for his operations, that due 
to someone else's request, all we would give him is a first refusal, 

The Winston-Salem in which he wanted to operate in, of course, was 


out of the question and so was Greensboro, and so was Asheville. 
* * * * * 
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AFTERNOON SESSION 
* * * * * 

Q. Mr. Ver Standig, were the markings which you explained made 
on that map during the conference you were also describing with Mr. 
McIlvaine and Mr, Smith? A. Yes, sir. 

Q. What, if any, discussion was had at this conference with respect 
to specific store locations in the city of Charlotte? 

* * * * * 

A. There was a discussion that went on along this line: They told 
me that they had a specific location already signed or all ready to sign. 
And I had had another application for the site he said he had, the old 
Thom McAn place for his location in Charlotte. And I said, Are you sure 
you have this location? He said, Yes. I said, The fact remains, I know 
better because this location has been negotiated by another geen who 
wants the franchise in Charlotte. 

They then admitted they did not have it signed, but due to their 
friendship with the real estate man in Charlotte, they were sure they would 
get first crack at it, which they did. 


* * * * * 


Q. Do you recall exactly where in Charlotte the location was? 
A, Well, it was right in the square in front of the bus stop, roughly. 

Q. Now, what discussion was had in these conferences either be- 
tween you and Mr. Haft and Mr. McIlvaine and Mr. Smith, or between Mr. 
Smith and Mr. McIlvaine themselves, concerning the profts shown in the 


brochure? 
* * * * * 


A. Well, the general conversation regarding the types of operation, 
what type of operation involved what volume, roughly, providing certain 
situations were not upset, that is, if we didn't have a large drug chain 
competing, what you could hope for if you had a large drug chain. What 
moves they might make to counteract them, the cost of opening stores, 
the approximate volume that you might look forward to. A general 
discussion. 
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Q. Was any concern expressed by Mr. McIlvaine or Mr. Smith as 
to whether or not they would make those profits in their single operation, 
their first store? A. Never. As a matter of fact, Mr. McIlvaine, with 
his financial background, made a point of arguing that we should give them 
a larger territory because of the fact that he was so financially well 
established. As he put it, he had depreciations for thousands of apart- 
ment buildings that he had not even started depreciating, so to speak, so 
that the competitive situation wouldn't bother him, He could take it on, 

Q. What do you mean? Will you explain what you mean by "take it 
on’? A, Well, the discussion that we all had related to Ekerd's drug 

store, what they could do, in other words, once they opened. 

* * * * * 

On the other hand, in answer to my question to Mr. McIlvaine and 
others as to the cost of developing this huge area, opening cost, getting 
set until the competitive situation had leveled off, Mr. MclIlvaine's point 
there was that with all of these thousands of apartments he had, that he 
had sufficient depreciation, obviously, to allow for some very heavy com- 
petition which anyone wanted to give him. 

Q. Well, did you discuss the possibility that they could very well or 
might suffer a loss in the early stages? A, Oh, yes, Our whole discussion 
on Charlotte centered on what will Ekerd's do. Ekerd’s is a big drug 
chain. What will they do? 

Mr, Smith said he had every reason to believe that if they followed 
this approach, nothing would happen: open one in Charlotte, no more than 
one and then open the others in the area where the Charlotte Observer had 
circulation, It is a large paper. It goes all over North Carolina State. So 

that they could operate away from the Ekerd complex, which is a 
number of stores down town, that Ekerd's would not move to retaliate. 
This was the problem in Charlotte, Ekerd’s, 

* * * * * 

Q. Were any specific discussions had or mention made of the pos- 
sibility of the plaintiffs’ suffering losses in their operation of the site at the 
Thom McAn site? A. Was there any mention made about losses they would 
have to sustain? 
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Q. That they might sustain, A. No, it came up that if Ekerd's 
goes this way, yes, you lose money; if Ekerd's don't, then you could make 
money if they don't compete, But the possibility of Ekerd' s retaliating 
was definitely discussed, That is the reason why they only wanted one 
store in Charlotte, so that they wouldn't have to lose too much on the one, 
They wouldn't have a half a dozen taking a beating at the same time, This 
is why they wanted to go outside, not down town, 

* * * * 

Q. * * * 

Now, were any discussions had with respect specifically to the cash 
investment figures shown in the brochure? A, We discussed them 
relatively. 

Q. Was any concern shown by Mr. MclIivaine or Mr. Smith as to 
whether or not they would exceed those costs? A, None whatsoever. 

Mr. Mclivaine maintained all along they had millions at their disposal. 
* * * * * 

Q. Following these conferences, you had no other contact with Mr. 
Mclivaine until the agreement was signed between Dart Drug and Mr, 
Smith and Mr. McIlvaine? A, That's right. 

Q. Did you have any further contact with Mr, Smith? _ A. Oh, yes. 

Q. Would you describe that to us, sir? A. Well, there were a 
number of contacts following that. | 

Q. Did you have any telephone conversations? A, Yes, we had to 
because in instituting the opening advertisements and getting the program 
off the ground, we were in contact with him, He would call me from 
Maryland or Washington, wherever he was, 

Q. Well, directing your attention specifically to the period from 
the last meeting you had at which Mr. McIlvaine was present and the 
time a franchise agreement was signed, did you have any further contacts 
with Mr. Smith? A. Very short ones, five minutes here and five minutes 
there. : 

Q. Would you describe what those contacts were? A, We had to 
find Mr. Smith in order to get him to come into the office and sit down 
for a briefing on advertising and promotion, how this thing was to be 
handled, You see, the basic indoctrination would take a minimum of a 
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day with our production man whose responsibility it was to handle the 
delivery of the advertising on a week-to-week basis, We have to work 
very closely and we were not able to get Mr. Smith long enough to sit 
down and go over this indoctrination. 

* * * * * 

Q. Would you describe what in particular transpired between you 
and Mr, Smith following the conference at which Mr. McIlvaine was 
present? A, Well, we had short conversations on the phone or in the 
office relative to the problem of opening the store, getting it opened, 
setting up the advertising program, 

Q. And what were the problems that were discussed? A, The 
problem was we couldn't get him to sit down and go over this, 

* * * * * 

Q. Did there ever come a time when Mr. Smith telephoned you 
during this period? A, Yes, a number of times, 

Q. What was the discussion during those telephone conversations? 
A. Mr. Smith -- one of the main conversations was when Mr. Smith 

called me relative to a problem that he had run into that had upset 
his credit. There was a situation of a personal nature in Maryland that 
affected his ability to obtain credit, 

Q, Did he state what that problem was? A. What the problem was? 

Q. Did he state what the problem was? A. Yes, sir. 

Q. And what was the problem? 

* * * * * 

THE COURT: Would you establish the date or approximate date, 

Q, On what date was this telephone conversation if you recall, ap- 
proximately? A, Icouldn't tell you, sir. It was prior to the opening, 

Q, Was it prior to the signing of the franchise agreement? A. I 
couldn't tell you that, 

Q. Did Mr, Smith state when his problem arose? A. Well, obviously, 

they arose before he told me about them, There was an indictment 
of rather serious nature, and it affected his credit, 

* * * * * 

Q, What was your response to his statements concerning his pro- 
blem? A. Iwas very much concerned because, as I told him, this could 
very well -- you know what could happen, credit would affect everything. 
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And I was concerned about what might happen to the pharmacist's license, 
the license to operate a drug store in the state of North Carolina, I didn't 
know what effect this would have on that particular aspect. It could have 
upset a lot of things and I knew it. 

Q. What did you tell him todo? A. I told him that he ought to go 
to Dart Drug and tell them immediately, 

Q. Did you ever learn from the Dart Drug people whether or not 
he had gone to them? A, I told them immediately and told them what he 
said to me, and later on, I understand he did go to them. | 

Q. Now, Mr. Ver Standig, as a matter of the franchise program, 
were these advertising procedures ever formalized ina manual of any 
sort? A, Yes, sir, 

Q. I show you what has been marked for identification as Defendants' 
Exhibit No, 19 and ask you if you can identify that? A. Yes, Ican, 

Q. Would you state what it is? A, It is an advertising manual con- 
taining some, not all, of the procedures that are necessary in carrying out 
an advertising program and maintaining relations with the advertising 
department of Dart Drug or its agency, . 

* * * * * 

Q. Now, did there come a time when the manual to which you have 
referred was given to Mr. Smith? A. Yes, sir. 

Q. When was that? A, In the early stages. 

Q. By whom was it given? A. By me, 

* * * * * 

Q. Did he ever come into your office and discuss it?! A. No, sir. 

Q. Was he expected to as a part of the program? A. Yes, sir, he 
had to spend a day there. ; 

Q. Did he ever spend that day? A. No, sir. 

Q. Were requests made by you or anybody in your office to have 
him come in and spend the time? A. Numerous requests. He couldn't go. 

Q. Did he tell you why he couldn't? A, No, sir. 7 

Q. Now, following the signing of the franchise agreement, did you 
perform the functions required of you under the Dart franchise program 
with respect to the opening and operation of the store in Charlotte? 

A. Did I follow what? 
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Q. Did you perform your functions in opening the store in Charlotte, 
North Carolina? A, Yes, sir. 

Q. Would you describe what they were? 

* * * * * 

THE WITNESS: Well, we arranged for the opening of the store. 
We arranged the items, the various prices, where they would go, their 
relative positions in the ad. We arranged, as I mentioned before, for 
negotiations with newspapers and all of the details that go into opening 
a store and making sure that it runs. 

Q. Were there any special promotional activities in connection 
with the opening of the store? A. Yes, sir. There was giving away of 
prizes and so forth. 

Q. Did you have any discussions with Mr, Smith or Mr. McIlvaine 
concerning the opening of the store? A. With Mr. Smith and some other 
people who called from down there. 

Q. Can you identify any of the other people? A. No, one was a 

man and one was a woman, We would get orders from one to do a 
certain thing and when I would get to Mr. Smith, why he would cancel 
those orders. So we finally listened only to Mr, Smith because of the 
difference of opinion, 

Q. Did you make recommendations as to the opening promotional 
activities? A, Absolutely. 

Q. What were your recommendations? A. Over-all planning, etc., 
etc., the way to handle the contest, copy, lead item promotions. 

Q. You referred to a contest. Would you explain that? A. I 
couldn't give you the details on it. I think we gave away the usual auto- 
mobiles or radio sets, the TV sets. You know. 

Q. Do you know whether or not your recommendations were fol- 
lowed? A. No, sir. 

Q, What promotional activities did they engage in? A. He developed 
his own. 

Q. Would you describe those? A, In detail, I couldn't, sir, but 
they were contrary to ours, how he ran it, 

Q. Now, following the opening of the store, I believe you described 
what your normal functions would be in such a case, Will you now tell 
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us specifically what you did or the services you performed with respect 
to the Charlotte store? A. After the opening? . 

Q. Yes. A. Well, we kept after Dart in Charlotte to give us the 
usual reports that we would need in order to intelligently prepare the 
follow-up ads. You see, it is just not only preparing the ad, In order for 
us to prepare the schedule, we have to have certain intelligence reports 
from that market, We have to know: a, what the advertised items that 
we are running, how is the competition counteracting? Are they meeting 
it? Are they undercutting? Are they ignoring certain areas of promotion? 
We have to know how much they cut, In other words, basically, the brief- 
ing of a franchisee in the usual one-day period, would teach. him how to 
obtain, how to shop the other stores, how to give us reports on the amount 
of space allocated from one department to another, how cosmetics promo- 
tions are being handled versus notions, because you have a different 
margin in all of these areas, And these reports were the ones that we 
needed. These were reports that we had to work without, so it wound up 
with us sending on the advertising without having what we call counter- 

intelligence reports. 

Q. How frequently were the plaintiffs in this case, Mr. Smith and 
Mr. McIlvaine, called upon to submit tear sheets to your office? 

A, Every time that I reached or was able to talk to Mr. Smith, I made 
a plea for them because that was the only way we could know what was 
going on. Mr. McCardy of our office attempted time and time again to 
get them, but again they were not forthcoming. 

* * * * * 

Q. It was their function to submit tear sheets whenever a competi- 
tive ad was running, is that it? A. Yes, sir. 7 

Q. Did there come a time when you stopped receiving tear sheets 
at all or altogether? A. Yes, sir. 

Q. When was that? A. That is pretty hard to establish, sir, but 
I would say right after they opened, a couple weeks after, — 

Q. Was any special effort made by your office to secure these tear 
sheets? A. We made every effort we possibly could to get them, but we 

couldn't, 
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Q. Describe what you did? A, Well, letters went out to Mr. Smith; 
telephone calls were sent through to the store. No one could do anything. 
No one seemed to want to do anything. 

Q. Well, what specifically was their response to your request for 
tear sheets? A, Well, if we talked to someone in the store who wasn't 
Mr. Smith, they would say, Well, we have other problems down here that 
are more important than that. We will think about it. When we get to it, 
you will get them. A little bit casual, don't worry about it. You know, if 
we have time, we'll do it. 

When I talked to Mr. Smith, Mr. Smith said they had other problems 
that were far more severe and what good would it do to send the tear 
sheets up anyway -- on the line that their problems were entirely different 
from the need for constant promotional services, Pretty much not a no, 
not a yes, but a ""look, we have got our problems, That's the reason why 
you are not getting them,"" Without being specific. 

Q. Now, during any of your conversations with Mr. Smith and Mr. 
McLvaine, Mrs. Guest or Mr. Reeves, what representations were made or 

what assurances were given by you or Mr, Haft in your presence 
that the plaintiffs were assured or could be assured of success in their 
operation of their store in Charlotte? A, None whatsoever, 

Q. Were any solicitations of assurance made by these people? 

A. None. 

Q. Did you or Mr, Haft in your presence ever represent to these 
people, Mr, Smith, Mr. McIlvaine, Mrs, Guest, that the Dart Drug system 
was a foolproof system? A, Never, 

Q. And during this same interval, what representations did you or 
Mr. Haft make as to the profits that they would make? A, We never made 
any representations as to profits they would make. We reviewed with 
them the profits that typical operations run by Dart were making as is con- 
tained in the book, 

Q. Did you or Mr, Haft in your presence ever represent affirma- 
tively to the plaintiffs that they would not lose money in this program? 

A. No, sir. On the contrary, we pointed out the situation in Charlotte 
420 with the Ekerd weight in the market; this was a high possibility. 
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Q. During this same interval, did you or did Mr. Haft in your pre- 
sence represent that they would not have to invest in this store more 
than $35,000 or $40,000? A, The figure was never nailed down; it all 
depended on the credit, 

Q. Would you explain that last remark? A, Let me put it this 
way: The size of the store, the amount of fixturing that went into the 
store, the amount of merchandise that went in as a result of the store area, 
the competition, all would enter into it, what it cost to open. ' 

Q. And did you specifically tell these things to the plaintiffs ? 

A, Oh, sure, because in some markets you could open with less than a 
full page. Now, in Charlotte, as I recall, you had to runa full page be- 
cause of the phenomenal competition of Ekerd. Others could open with 
a half page. 

Q. Did you specifically tell Mr. Smith and Mr, Mclivaine that the 
cost to open depended upon the variables and the items you mentioned in 
answer to my prior question? A, We made that very clear, sir, 

Q. Now, what representations did you make to Mr. Smith and Mr. 
Mclvaine, if any, concerning the training that they would receive from 

Dart Drug Corporation? A, Training would be given to them by 
Dart Drug Corporation but they had to come up here and go through the 
training. : 

Q. Did Mr. Haft make any representations concerning  tradning: 
in your presence? A, Yes, sir. 

Q. Do you recall what representations he made? A. Generally 
speaking, that he would need the pharmacist for X amount of time, he 
wouldneed the general manager, Mr, Smith, for X amount of time. He 
would need the cosmetician for a special training in cosmetics, Each was 
a different area of training. 

Q. Do you know whether or not, of your own personal knowledge, 
Mr, Smith or anybody he selected received the training which you pre- 
sented? A, * * * I know we didn't get Mr. Smith for the day in adver- 
tising. Dart, I heard, had him only a short time, He was in and out, but 
I was not there. 

Q. What representations did you make, if any, to the effect that 
Dart Drug Corporation had successful operations of the franchise type 
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or of its own all over the country? A, I didn't make any of that kind, 

We only had our own operations here which we took them around 
to visit, And the only other one that was opened was Richmond, which 
Harmon Miller and Mr. Smith were familiar with, And Harmon Miller 
was in the process of opening, So there were none on the outside that 
they didn't know of; they knew both, 

Q, Did Mr. Haft in your presence make any representations that it 
had other successful franchise operations or operations of its own all 
over the country? A. No, sir. 

Q. Now, in the order that franchises were granted, do you recall 
how the Smith and McIlvaine group ranked? In other words, were they 
the first, second, third or fourth franchisees? A, Well, Richmond was 
the first franchise, Atlanta was second and they were the third. 

Q. Now, what representations, if any, were made during this interval 
of time by you or by Mr. Haft in your presence that Dart Drug Corporation 
would take over their store or stores at their request after they were in 
operation for a while? A. There were no such representations, 

Q. Were any discussions had along these lines at all? A, There 
were no such discussions nor representations, sir. It was not even dis- 

cussed, 

* * * * * 

Q. Now, did there come a time, Mr, Ver Standig, when you were 
advised by the plaintiffs, either Mr. Smith, Mr. McIlvaine, Mrs, Guest, 
that they were having difficulties in Charlotte with the operation of their 
store? A, Yes, sir. 

Q. Would you describe how you acquired that information? A, Ona 
number of occasions from Mr, Smith. 

Q. What was the nature of that contact? A. Well, pretty much along 
the same lines. I got a telephone call from Mr, Smith one day, in which he 
asked me if I could sell Charlotte for him and I was surprised that it would 
pe for sale. And Mr. Smith went on to explain that they had run into pro- 
blems which were insurmountable and that he felt that if he could sell it 
now, that is at the time he talked to me, that he could offer it to a potential 
buyer with a very good situation since we were familiar with the fact of the 
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area and the location and the store and, as he put it, they couldn't get 
out of it, They were in it too deep and there were complications that just 
made it impossible for them to continue and that if I could get them one 

of the original people who were interested in Charlotte, that they 
would give them an excellent deal as a going operation, As he pointed out, 
if they had a little more money, everything would be in their favor and 
they would have a good operation, 

I told him that I thought that he ought to approach Mr. ‘Haft on that 
because of our position, and Mr. Smith said yes, he knew that but since I 
had the file, the people who were interested in buying Dart Drug stores, 
he thought he would talk to me, And he just felt that if I could go ahead 
and get some people down there, he would arrange to take them through 
and show them why it was a good deal if they bought at this time. 

Q. Now, by "other people interested in buying Dart Drug stores," 
to whom did you understand he was referring? A, Well, he knew we had 
many applications for Dart Drug stores in the Carolinas. 

Q. Franchise operations? A. Oh, yes, He saw those applications 
originally. 

Q. Do you recall the approximate date of this telephone conversa- 
tion? A. Sir, it was right after they opened up, shortly thereafter. Not 
too long after. 

Q. Could you be a little more specific? A. Maybe three weeks, four 
weeks, something like that, 

Q. What were the problems that he told you he was experiencing? 
A, Well, their credit was cut off, which he knew that I knew, and he ex- 
plained to me the reasons for it. 

And he was having problems with help and a lot of infighting; and the 
pharmacist evidently, or the drugman they hired who worked for a drug 
outfit -- or Mr. Harmon Miller -- the whole thing was just in an upset 
situation, 

Q. What, if anything, did he mention about competition? A, Com- 
petition had murdered them, as he put it. 

Q. Can you explain that, what he said in more detail? A. Well, 
as he pointed out, about a week before they opened, Ekerd's -- Isay a 
week before, sir, it may have been two weeks before. Iam trying to recall. 
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Shortly before they opened, Ekerd's had cut across the board, which means 
they had taken every item which they had seen Dart Drug feature, you 
know, in, say, Washington operations and cut it across the board, cut 
every item. So that they had begun to cut before they opened. 

And then, of course, with the credit problems that they had, they 
weren't able to merchandise in depth, that is, they didn't have the mer- 

chandise in depth to counteract. 

Q. Well, describe the credit problems which they had? A, Well, 
as he related it to me, he couldn't get credit from Dart and he couldn't 
get credit elsewhere because of the situation that occurred up here in 
Maryland, which was unfair on the part of other creditors because, as I 
understand it, the case had not been settled yet. 

Q. Well, did he tell you specifically on this occasion what the dif- 
ficulty was up in Maryland? 

* * * * * 

Q. If you recall, Mr. Ver Standig, did Mr. Smith tell you specifically 
what his difficulty was up here in Maryland? If you recall. A. Sir, I 
don't want to make a mistake in this. To the best of my recollection, it 
involved a charge that was intent to murder or something along that line. 
Now, I don't recall, I couldn't give you the details of it. I never asked 
for the details and I couldn't give you the details, Idon't know. I know it 
involved a charge, a revolver or a gun; I don't know. 

Q. Did he describe any other problems other than this credit pro- 
blem and the competition problem to you? A, Other than the in-fighting 
among the group. 

Q. Did he explain that? A, Yes. Little problems: cash control, 
inventory control, the pharmacist had not been performing up to what, you 
know, and the cosmetician -- There were a number of problems. 

* * * * * 

Q. Did there come a time when Mr. Miller apprised you that he was 

having some difficulty with his store or stores in Atlanta, Georgia? 
A. Yes, sir. 

Q. What discussions did you have with him concerning that? 

A. Discussions of his brother who had promised to go along and put X 
* dollars into the chain, pulling out shortly before the stores were opened. 
Lack of capital after it had been committed, 
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Q. Can you fix an approximate date or time when Mr, Miller -- 

A. It was when a $50,000 check bounced, That is all Ican remember, 

He issued a $50,000 check to Dart for opening inventory. Again, TI don't 
want you to hold me to the exact amount of the check, approximately forty 
or fifty thousand. 

Q. You mentioned "he". To whom are you referring, Mr. Miller 
or his brother? A, The company that they had set up sent a check in for 
forty or fifty thousand dollars which couldn't clear and this was when it 
became obvious that something happened, And when we got into it, Mr. 

Miller told me that his brother had put him in that position, 

Q. Now, during this same interval of time in any of your discussions 

or conversations with Mr, Smith, Mr. McIlvaine or Mrs. Guest, did 
any of them ever advise you or tell you anything that would indicate they 
were aware that Mr. Miller was having this difficulty? A. Oh, sure, They 
knew his brother had pulled out and they also knew that he had new money 
coming. Everybody knew that. He thought he had new money coming, 

* * * * * 

Q. How do you know, Mr. Ver Standig, that the Smith- MclIlvaine- 
Guest group knew that Mr. Miller was not doing well or having these 
financial problems? A. Because Mr. Smith told me. 

* * * * * 
CROSS EXAMINATION 

BY MR. FRIEDLANDER: 

* * * * * 

Q. Let me ask you this, sir: Did there come a time when you ter- 
minated your franchise joint venture agreement? A, Yes, sir. 

Q. Can you give me the date? A, It might have been around October 
of 1960. Iam not sure. 

Q. In October of 1960, you terminated your joint venture agreement 
with Dart Drug and they in consideration of that paid you the sum of 
$38,582 to be paid over a 20-year period; is that correct? A. Well, no. 
They paid me the expenses, out-of-pocket expenses and the rent and the 
employees and I think part was 50 per cent payment and the other part was 
to be paid in 20 years. They paid our expenses back, our out-of-pocket 
expenses, 
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Q. Ishow you a paper blank on the back and containing what appears 
to be a layout for an ad and ask you if your office prepared that? A, Yes, 
sir, 

Q. And I show you a document which has been marked 15-B and I 
ask you if that is the copy of the newspaper ad for the opening day in 
Charlotte? A, Yes, there is the proof and this is the tear sheet, 

Q. Now, did you furnish the manager of the Dart Drug in North 
Carolina with this tear sheet so that he could have the ad published? 

A. Yes, of course, 

Q. And did you see the actual newspaper? A. I think I saw that. 
Yes, sir. 

Q. Would you look at the date of that? A. December 1, 1960. 

Q. Now, ‘had you in fact terminated your contract with Dart Drug 
in November of 1960? A. We had but we agreed to continue to service the 

franchisees until they could get a replacement for us with another 
agency. 

* * * * * 

Q. Did you discuss with Mr. Smith anything at all about your dif- 
ficulties with Dart Drug? A, I may have, I may have told them about we 
went to a lot of expense -- 

Q. Sir, did you or did you not? A. Yes, sir. 

Q. Now, in your discussion with Mr. Smith about your difficulties 
with Dart Drug, did you tell him that they had refused to pay you the ex- 

penses? A. No, sir, not refused to pay me; that they were arguing 
about the allocation of costs and that I might resign, 

* * * * * 

Q. Did you or did you not in a conversation with Mr. Smith tell Mr. 
Smith that you were unhappy with Dart Drug? A. I told Mr. Smith not that 
Iwas unhappy with Dart Drug, but that we had a question that had arisen 
relative to how we were to get compensated and what costs Dart would bear 
and what costs we would bear in the management of the franchise program, 

Q. Do you tell us now that it was in November of 1960 when you were 
advising Mr. Smith about how he should operate the drug store? A, I 
advised him all along. 
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Q. At the same time as you discussed your problems with Dart 

Drug, did you advise him about his problems with Dart Drug? 

A. No, they were not at the same time, It was in the hallway one day, 
Thad a list of figures in my hand and he said, What is the matter ? You 
seem upset, I said, I have certain costs here and Iam in an argument 
right now with Dart Drug. They maintain that these certain costs, which 
were considerable, are not to be included in the program; and if that's 
so, this was going to cost me a lot of money. 

Q. What figures were there in the document that you nad? A, I 
think what was in question was around $14,000. 

Q. How much had you advanced? A, About $36,000. | 

Q. Had you submitted a bill for that to Dart Drug? A. Yes, sir. 

Q. And had they paid you? A. No, because -- he wanted to pay the 
pill but he wanted to deduct certain items because he maintained that I 
did not say that the rent and the indirect overhead would be, Pent Well, 
it was never made clear, 

Q. Well now, my question was: Did he pay you? A. Oh, yes, he paid 
me finally. 

Q. How much did he pay you? A, Thirty-six or whatever the amount 

was due. 

Q. How did he pay you? A. I imagine it was half cash and the rest 
would be instrument. 

Q. When did he pay you? A. Immediately, 

Q. What date? A, I don't remember the dates, sir. 

Q. Was it prior to January the 1st, 1961? A. Oh, yes. 

Q. At that time, did you terminate your services? A, Yes, sir. We 
terminated our services, but we stayed on and serviced the franchisees at 
no cost until they got another agency. : 

* * * * ye 

Q. Now, sir, I asked you whether or not you made a new arrangement 
with Dart Drug after this suit was filed -- by this suit, I mean the present 
suit? A. A year later, we went back on the regular 50 per cent basis to 
handle advertising only. 

Q. Now, how long a period was it that you were not employed by Dart 
Drug? A. I would say about a year. 
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Q, Isn't it a fact that you were re-employed when this suit was 
filed? A. No, sir, They wanted us to come back immediately. 

Q, Isn't it a fact that you had a further discussion with Mr, Smith 
and complained bitterly about the dishonesty of Mr. Haft and told him you 
would like to help him in establishing the facts of this case? A. Quite 
the reverse; he asked me if I would help him, 

Q. When did he ask you that? A, He came in to the office at one 
time -- 

Q. When, is the question, A. I could not place the date, sir, Iam 
not going to swear to dates I am not sure of. 

THE COURT: Just answer the questions. 

THE WITNESS: I don't know, 


* * * * * 


Q. Do you know as a fact that the franchise agreement with Mr. 
Yale Jurin was signed on March 11th, 1960? A, I think -- I knew it was 
delayed but he was already going ahead as though he had. 


Q. You had him write a letter? A. We asked him to write a letter. 

Q. And did he write, "Iam happy to enclose my signed copies of 
the franchise agreement"? A. It was returned to him. It was incorrect, 

Q. Isn't it a fact that he wrote that letter when you asked him to? 
A. Iasked him to give me a letter. No onewrote the letter for him. 
That is Mr. Jurin's letter, word for word. 

Q. And you obtained it from him in January of 1960? A, January 18 
is the date, 

Q. That is the date. A. That is right. 

©, Now, had this book been published at that time? A. No, sir. 

Q. When did it come out nearest to the date of that letter? A. I 
would say shortly thereafter, maybe a month or two. 

Q. Was Mr. Jurin in truth and fact operating a Dart Drug store in 
January of 1960? A. Not at the time he wrote that letter. 

Q. Not at the time? A. If you will look at the letter, sir, Ican 
explain -- 

THE COURT: No. Just answer the question, 

THE WITNESS: This letter from Mr. Jurin came from him on his 
own volition at my request as to whether or not he would send us a letter 
as to his intentions and what he intended to do with Dart Drug. 
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Q. So he wrote you a letter which says, "Iam happy to enclose my 
signed copies of the franchise agreement with Dart Drug Corporation, 
completing our negotiations" -- | 

THE COURT: It is unnecessary to read the letter. The letter is 
in evidence, 

Q. Now, is that true or false? A, He sent in the franchise and I 
sent it back, 

Q. What was the condition of the franchise? A. It was the type of 
contract where he crossed out everything in it. I couldn't submit it, 

* * * * * 

Q. Were you under the impression -- I withdraw that. 

Did Mr, Smith tell you that he was going to be the oo manager 
of the Dart Drug store in Charlotte? A. Yes, sir. 

Q. Did Mr. McDvaine tell you that he was going to assist in the 
operation of the Dart Drug store in Charlotte? A. He was going to be 
what he called the financial brain. 

Q. Did Mrs. Guest tell you she also was going to help them operate? 
A. Her participation was going to be helping out and obtaining locations, 

That was going to be her participation, if I recall. 

Q. And what was Mr. Muratori's duties? A. The manager was to 
be down there assisting him, as I recall, Do you mean the pharmacist or 
the other fellow? There were two fellows. 

* * * * 
REDIRECT EXAMINATION 
BY MR. REED: 

Q. Mr. Ver Standig, I show you once again what has been marked 
for identification as Defendants' Exhibit No, 19 and ask you, can you tell 
me whether that manual was prepared before or after the brochure which 
is Plaintiffs' Exhibit No. 1? A. Whether what? 

Q., Whether it was prepared before or after the preparation of the 
franchise brochure. A. It was all prepared at or about the same time, 


Q. Ator about the same time. A. Sure. 
* * * 


Witness Mr. Hirsch—Direct by Mr. Reed 


Q. Did there come a time when you gave this adversiting procedural 
manual to Mr. Smith? A. Yes, sir, I gave it to him before he signed the 
contract, 

Q. Can you recall where that was? A. Right in my office. 

* * * * * 

MR, FRIEDLANDER: May I ask one question? 

When did you give it to Mr. Smith? When? 

THE WITNESS: I would say at our second meeting. There were a 
bunch of them on my desk and he took one and I let him have it. There 

were a dozen on my desk, 

* * * 
ROBERT B, HIRSCH 
called as a witness on behalf of the defendants, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. REED: 

Q. Would you state your full name, please? A. Robert Hirsch, 
H-i-r-s-c-h, 

* * * * 

Q. What is your occupation? A, Iam an attorney. 

Q. With whom are you associated? A, Iam a partner in the firm of 
Arent, Fox, Kintner, Plotkin & Kahn, 

* * * * * 

Q. Did you have occasion in your work on the franchise program to 

handle negotiations for Dart Drug Corporation with respect toa 
franchise to be granted to individuals in Charlotte, North Carolina? 
A. Part of the negotiations, yes. 

Q. Would you explain what you mean by part of the negotiations? 

A. The transaction in substance was blocked out before it was presented 
to me, I took over to work out the details of the contract. 


* * * * * 


Q. Was. the corporate franchisee, Drug Management, Incorporated, the 
plaintiff in this case, represented by counsel? A. Yes. 

Q. Do you recall what his name was? A, There were two attorneys, 
Mr. McKnight and Mr. Bauknight, I think, 


% * * 
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Q. Do you recall how long the negotiations took or progressed con- 
cerning the negotiation of the franchise agreement? A. My recollection 
is several months or more. 

Q. Do you have any recollection of the draft of the contract going 
through, one or more drafts? A, Yes. 

Q. Do you recall offhand how many? A. No, I don't inew how many. 

* * * * oo 

Q. Mr. Hirsch, did there come a time when the terms of the fran- 
chise agreement were finally agreed upon? A. Yes. 

Q. Ishow you what has been offered in evidence as Defendants' 
Exhibit No, 3 and ask you if you can identify that document? 

* * * * ok 

Q. Could you check that document quickly and tell us'whether or not 
that is the agreement as finally negotiated between the parties, if you 
recall? A, (Perusing exhibit) What was your question now? 

Q. Ihad asked you to peruse the document to see if it would refresh 
your recollection as to whether or not it contained the complete agreement 
between the parties as to the terms of the franchise agreement for Charlotte, 
North Carolina? A. This appears to be a document which contained what 
at one point were to have been the final terms of the contract. Subsequently, 
there were some questions that were raised which would have necessitated 
making some changes in this agreement, But there had been an agreement 
at this point; it is something that happened later that would have required 
a change to be made in a number of the provisions of this agreement, 

Q. Do you recall what it was that required some change in the 
agreement later on? A. Ido, yes. A question had been raised by the 
Pharmacy Board in North Carolina concerning whether Drug Management, 
Inc., could operate the drug store under the, I think, regulations and perhaps 
laws of the State of North Carolina with this agreement in effect without 
some modification, 

Q. Do you recall what modifications were pearestea? A. Specifically, 
no, but in general I recall that the Pharmacy Board felt that provisions of 

franchise agreement, such as, one which would require automatic ship- 
ment of certain types of merchandise to the franchisee would be inconsistent 
with the North Carolina Pharmacy Regulations and a pborision such as that 
would have had to have been changed, 
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I think there are some underscorings in this agreement which would 
indicate the areas that had been questioned by the Pharmacy Board, I 
can go through each one, if you wish, 

Q, Would you do that, please? A, Isee that on page 2, part of a 
sentence that indicates that the licensee had the privilege to use the Dart 
Drug system and to indicate to the public that the establishment is operated 
as part of the Dart Drug system is underscored, That portion which says 
"is operated as part of the Dart Drug system," I recall the Pharmacy 
Board was questioning whether the local company in North Carolina could 
be part of a system of a company which was not in North Carolina, 

On page 4, subparagraph (c) appearing on that page deals with the 
obligation of the licensee to use advertising signs and display devices of 
the kind and type as are deemed advisable or necessary by the grantor, 
that is, Dart Drug. I recall the Pharmacy Board objected to the North 
Carolina company having to useadvertising devices which the foreign corp- 

oration or other store, Dart Drug, might require. 

A similar objection was raised to the provisions of subparagraph (d) 
on page 4 relating to the type of advertising which the franchisee was to 
use, 

And here is that provision which I have mentioned earlier on page 6. 
There is a provision that says that the licensee agrees that it will accept 
and pay for all merchandise which grantor orders to be delivered to 
licensee for use in the operation of its location without authorization of 
licensee. The North Carolina Board didn't want the North Carolina com- 
pany to be under that obligation, 

There is also a pencil notation on page 7, subparagraph (g) that says 
"Out". Idon't recall whether this was initiated by the Pharmacy Board or 
not, 

Those are the only ones I see. 

Q. Subject to those technical revisions which you outlined, do you now 
recall whether or not this document, Defendants’ Exhibit No. 3, represented 
the agreement between the parties as of the time it was signed by the people 
whose signatures appear on the document? A, It represented the agreement 
at the time that it was signed by the parties whose signatures appear on 


there, but there were subsequent changes requested. 
* * * * 
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Q. Do you have any recollection of Mr, Smith ever having asked 
you or requested you to incorporate a provision in the franchise agreement 
which would provide that Dart Drug Corporation would take over their 
store in Charlotte, North Carolina, at his request or under any other 
circumstances? A, I received no such request from anyone, so that 
would include Mr, Smith if lever spoke to him, I am not sure that I 
spoke to him at all, 

* * * * 
RECROSS EXAMINATION 
BY MR. FRIEDLANDER: 
* * * * * 

Q. Can you tell me why the contract of franchise agreement was 

never returned by you to counsel when your clients didn't sign it? 
A. No. | 
* * * * * 
HERBERT H, HAFT 
called as a witness on behalf of the defendants, having been previously 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. REED: 


* * * * * 


Q. What generally were the terms of your arrangements with Mr. 
Ver Standig? A. We had a joint venture in which certain expenses in- 
curred by the Ver Standig Agency and certain expenses incurred by Dart 
would be used as an expense factor -- 
* * * * * 
THE WITNESS: And after the expenses of the two members of the 
joint venture were deducted, we would divide on a 50/50 basis any profit 


which might occur, 
* * * * of 
Q. Now, will you describe in as much detail as you can the partic ipa- 
tion of Dart Drug Corporation in preparation of the brochure? A, Dart 
Drug Corporation worked together with the Ver Standig people in having 
this brochure prepared. I directed for our certified public accountants to 
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make available all the accounting data that was necessary. I directed 
our merchandising officials to make available our merchandising factors, 

I directed our internal accounting department to make available all 
of the various cash-handling procedures, the shopping procedures that 
were available, I directed our actual people who set up, who physicially 
set up the stores, to make available the planning of a store insofar as the 
location of the various departments, the location of departmental signs, 
the location of merchandise. 

On our part, I made available all the various day-by-day bulletins 
of procedure that go out to the stores to be compiled into this general 
document, 

Q. Now, as a part of the Dart franchise program, were other man- 
uals prepared? A, Yes, there were, 

Q. Ishow you what has been marked as Defendants’ Exhibit No. 4, 
for identification, and ask you if you can identify that document? 

A. Yes, sir, Ican, This was the manual that was -- it's marked Dart 
Drug Procedure and Accounting, and it was prepared under my direction 
for distribution to the franchisees and also company stores, 

* * * * * 

Q. Now, following the execution of the contract, what was to be 
Dart's continuing role in the franchise program? A, Dart's continuing 
role in the franchise program was to supply all the things, the information, 
the bulletins, the merchandising know-how and the various guidance that 
we supply company stores, That is basically it. 

Q. Did you formulate a training program for prospective franchisees 
or franchisees? I assume this would take place after the contract was 
signed? A. After the contract was signed, we had a standard training 
program, a formalized procedure, 

Q. Would you describe what that program was? A. Well, part of 
the program was administered by M, Belmont Ver Standig Agency, which 
had to do with certain advertising, promotional and grand opening of the 
drug store, which they presented to the franchisee and also they sat down 
with them and spent a day or so with them in actual operation, 

The rest of the program consisted of taking the registered pharmacist, 
who was an integral part of the management, combined with the general 
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manager and having them work for a period of time ina SOARS CN OES 
store in Washington, 

In addition, the program was to have the chief cosmetician come to 
Washington, either one or two, come to Washington and work in a com- 


pany-owned store for a period of days. 
In addition, we suggested certain drug clerks to come to Washington 


and actually have on-the-job training in a company-owned store, 

In addition, the program encompassed spending a period of time at 
Dart Drug's general warehouses and offices and going over ‘this procedure 
and accounting manual with our controller and our office force and actually 
working in our offices with our office people on payroll procedures, how 
to check cost accounting, how to take the registered tapes and determine 
the amount of customer accounts and the amount of Dart dollars taken in 
and get the average sale, and by analyzing the average sale, determining 
whether indeed the help was ringing up the money or you had a stealing or 
pilferage situation on the house's part. 

In addition, the program consisted of spending a three or four-day 
period with our merchandise people and writing an opening order of pro- 
motional merchandise that came from the Dart Drug Corporation, and 
then taking various other lists that we had, which came from local sup- 
pliers bearing in mind that the majority of merchandise would have been 
local suppliers. We actually pre-wrote these orders with the franchisee 
to present to their suppliers so that they would have an original buying 
program, 

In other words, everything that we do in order to open a company 
store. 

Q. Now, with reference to the plaintiffs in this case, Mr. Smith, Mr. 
McIlvaine, Mr, Reeves and Mrs, Guest, do you recall whether or not they 

participated or availed themselves of this training program which 
you just described? A. Well, going into each individual: Mr. McIlvaine 
availed himself of no part of the program, Mr. Reeves availed himself 
of no part of the program, Mrs, Guest availed herself of no part of the 
program, 

The chief operating officer, Banks L, Smith, did avail himself of part 
of the program; however, he experienced certain difficulties at that time 
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and he said that he would come back and finish the rest of the program, 
but he in fact never did. 

In addition, the portion of the program that had to do with the 
cosmetics, he never did send a cosmetician to Washington and he never 
sent a drug clerk, 

In addition, his pharmaceutical manager, registered pharmacist, 
completed only a partial part of the on-the-job training. Mr, Smith and 
Mr, Muratori told me this was just elementary and they would not have 
to finish the remainder of the program; they already knew it. 

Q. Do you recall who the pharmacist-manager or pharmacist was, 
what his name was? A, A Mr. Muratori. 

* * * * * 

Q. Do you know of your own knowledge exactly what training he 
did partake of? A. Yes, Ido. 

Q. What was that? A. He was supposed to be in Washington for a 
period of four or five days. At the end of the first day, he and Mr, Smith 
met with me and said that really Mr. Muratori felt that he had had suf- 
ficient background and that they had other things to do -- I don't know what 
it was, something to do with going out to Smitty's Steak House in Maryland-- 
but that they would possibly be back before returning to Charlotte, North 
Carolina, but in fact they never did. 

Q. Did you or anyone in your organization, if you recall, contact 
Mr. Smith or Mr. Muratori to have them come back and get more training? 
A. Yes, sir, we did. 

Q. What were the responses that you were given, if you recall, to 
those questions? A. The response from Mr. Smith was that he would try 
to do it but he had certain difficulties and he just couldn't -- he just didn't 
have the time and he would have to do the best he knew how. 

Q. Now, what response did Mr, Muratori make to this? A, Mr. 
Murator's response was that Mr. Smith had dumped all this in his lap; 
that he was having his difficulties trying to do his work and Mr. Smith's 
work and that he wasn't really sure whether or not he was going to stay. 
There was some question about their giving him some stock in the corpora- 
tion; and that he wasn't coming to Washington again until I cleared it with 
Mr. Smith, which I was unable to do. 
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Q. Now, what other functions did Dart Drug Corporation have 
following the signing of a franchise agreement? A. We started from the 
beginning, as we do in a company store, we would, No, 1, use'certain 
methods of checking out the location by employing traffic count, walking 
traffic potential and see if it had merit as a location. In fact, I visited 
Charlotte, North Carolina, and this was at a bus stop on a trade street, 
one of the prominent areas; and I checked out the location. I did caution 
them that the rent was too high for the square footage, but Mr. Smith 
and Mr. MclIvaine assured me that this was only one of a chain and they 
could bear a little more rent, 

The next thing we did after location -- when I checked locations, 
it was actually to check for the amount of remodeling that was necessary. 

This was a Thom McAn Shoe Store, who had an established format 
of white and green small windows and I did bring to their attention that 
this would require a fair amount of remodeling, more remodeling than 
this type of a store that would have an acceptable front. ! 

After that, we established or brought to their attention what re- 
modeling would be necessary, spelled it out. 

We next went into having floor plans drawn up with the ‘sie re- 
quirements, the office areas, trash area, lighting and all the things that 
mechanically prepare a building to do business. 

Q. Taking some of these items individually, did you have occasion 
to discuss fixturization with Mr. Smith or Mr, McIlvaine? A, Well, not 
with Mr, McIlvaine. Mr. McIlvaine was the so-called moneyman; Mr. 
Smith was the general manager. I discussed it with Mr. Smith, I had 
caused or directed that a set of blueprints be drawn up showing the fixturiza- 
tion, I directed Mr. Banks L. Smith to two picture concerns who were 
familiar with this fixturization; one which he said he was aware of and had 
dealt with, which was Kogod-Dubb, He said he could buy a fixture on a 
better basis than mine. : 

Then I gave him an alternative, the Almor Corporation, and told him 

that based on our experience, the down payment would be from 10 per 
cent of the total purchase price up to -- 10 to 20 to a third at the most, 

He told me that from Kogod-Dubb based upon his credit, he could get about 
a 10 per cent down payment. However, he ended up buying the fixtures 


from a third company and he paid all cash, against my recommendations, 
* * * * *: 
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November 20, 1963 

The above-entitled matter came on for further hearing before The 
HONORABLE EDWARD A. TAMM, a United States District Judge, at 
10:00 a.m, 

* * * * * 

Q. Mr. Haft, you also testified and identified, I believe, a procedural 
or accounting manual which had been prepared in connection with the 
franchise program? A, Yes. 

Q. I show you the exhibit for identification and ask you if you recall 
whether or not this manual was made available to any of the plaintiffs of 
Mr. McIivaine. A. Yes, it was made available to them. 

Q. When was that? A, This was on a visit to the Dart Drug ware- 
house and general offices after the franchise was signed, and before a 
store was opened, 

A visit by Mr. Banks L, Smith and his registered pharmacist, Mr. 

Muratori, 

* * * * * 

Q. * * * I want to take you back now to the time prior to the 
signing of the franchise agreement with the Charlotte franchise, and 
would you describe, if you can recall, your first contact with any of the 
plaintiffs or Mr. McIlvaine? A, Well, the first contact I had was a 
meeting in Mr. Standig's office with Mr. McIlvaine, Mr, Smith,and I think 
Mrs. Guest was there, and Mr, Standig and myself. 

Q. Do you recall what the purpose of this conference was? A, The 
purpose of this conference was to have a face to face meeting and to have 
the Charlotte group present to me a proposed franchise agreement for a 
proposed new chain of stores in North Carolina, which they had discussed 
with Mr. Standig on previous meetings and had blocked out a tentative 

proposal for my consideration. 

Q. Do you recall what their tentative proposal was? A. Their ten- 
tative proposal was that they were willing to accept an area of approximately 
50 miles around Charlotte, North Carolina, with the exclusion of certain 
cities that might fall in this area that prior commitments had been made 
on. 
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Q. You say they were willing to accept, would you explain that? 
A. Yes -- that is, Mr, McIvaine-Smith and his group were willing to 
take this as their minimum area, They stated -- they had negotiated with 
Mr, Standig previously and they still proposed they would take a wider 
area consisting of North Carolina, South Carolina, and parts of Tennessee, 
but this was their minimum demand, or minimum acceptable territory. 

Q. Do you recall what Mr. Mcllvaine said at this meeting, if any- 
thing? A. Well, it in substance -- the majority of the meeting was taken 
up by Mr. McIlvaine. It was his discussion, or rather his telling Mr. 
Standig and myself about his many enterprises; that he was in the banking 
business, that he had quite a few thousand apartment units, either proposed 
or starting construction somewhere, I think Springfield, Virginia; about 
his land purchases down South; and his, or he characterized it as multi- 

million dollar investment in a race track in Charlotte, and the fact 
that he was familiar with the Charlotte area; and in essence, he was on 
the board of maybe forty or fifty different companies, and he had multiple 
real estate and financial investments, 

Q. Did Mr. McIlvaine in any of his conversations at this meeting 
allude to a Mr. Harmon Miller? A, Yes, he said they had been to Atlanta 
and he met with Mr, Harmon Miller and that he liked Harmon Miller's 
proposed chain of stores and the Atlanta area, And they had an under- 
standing with Mr, Miller that if he opened a chain of stores, starting with 
North Carolina and coming down toward Georgia, that they would probably 
get together in the near future in one regional chain, starting from North 
Carolina through Georgia, and it was their proposal to then go into a public 
stock offering and stock issue and make it a major public company. 

He also brought out that he had an understanding with Mr, Miller that 
they would do certain buying and promotion jointly, that is with printing 
of certain materials that Mr. Miller was in the printing business and was 
familiar with decals for windows and other things and they would do it on 
a joint basis. 

* * * * * 

Q. What did Mr, Smith say at this conference, if you recall? A. Mr. 
Smith said that Mr. McIlvaine and he would be running it, but the actual 
money man was Mr. Mcllvaine and that he would be actually directing the 
operation, 
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Mr. Smith said that he was from the Charlotte, North Carolina area, 
and for many years he kind of desired to return, That he knew North 
Carolina, that was his original home, and that he would like to sell his 
restaurant business, since eventually the slot machine would go out, and 
this would be a good time to sell it, while the slot machines were still 
there. And he turned to Mr. Standig and said, ''Van, I know you represent 
the Hot Shoppes and are familiar with the restaurant business," I don't 
recall whether it was 250 or $300,000 for a restaurant, but would he look 

into getting a buyer for me. And he said, "I will give you all the 
information you need to sell it." 

Q. Wit, if any, statement did Mr, Smith make about his participa- 
tion, planned participation, in the operation of the Charlotte stores? 

A. Well, Mr. Smith said that he was not a drug man, that he was a 
restaurant man, and he actually employed a greater amount of help in his 
business than a series of drug stores would, 

That he knew how to handle help and that was one of your biggest 
salaries of help, that was one of the biggest costs and, when it comes to 
that, he had probably more background than Dart had, and he specifically 
said, he turned'to Van and said, "You know you must have a short pencil 
to be a success and not a failure in the restaurant business." 

He said, "I will actually run it, I will have the outline of fixtures. 

I will run the operation." 

Q. Were any discussions had with respect to specific locations in 
Charlotte, if you recall? A. Yes, the big thing that was in respect to 
location was a proposal that they had for a store that was either 10 or 
12,000 square feet in a larger shopping center, which they had previously 
discussed, They said they had previously discussed it with Mr, Standig 
and they still felt that they wanted to open. 

They said they didn't -- they told us Mr. Standig told them it would 
probably take a couple hundred thousand dollars and it was out of the concept 
that the smaller stores were doing a lot of buying per square foot rather 
than the bigger stores. They said they felt, with their know-how and their 
finances, they could open with less than 200,000; that they still thought they 
should open that larger store. 

I finally told them it was just entirely out of the concept, of the stores 
that we had, just a few thousand, and that I wouldn't entertain it, 
so they went — he brought out the location which they had 
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in Winston-Salem, which they had told me they had, and I told them actually 
Chrome Drug Company had that location and, as far as I knew, they had to 
deal with Chrome, That is a chain down there. And they said they could 
procure it if they wanted it, and I said, "I don't know.” 

They discussed the location in another city, and I don't recall the 
name of the city right now, and then they came back to the location in 
Charlotte, the one they finally did open up. 

* * * * * 

Q. Do you recall any of your conversation with Mr. Mclvaine or 
Mr, Smith, other than what you have already testified to? A. Yes, there 
was a conversation in respect to the competitive situation. Mr. Smith 
had newspaper clippings from the Charlotte newspaper ads of the Eckhart 
Drug and also he had ads of the Dart Drug Company up here in Washington, 
and he had circled the ads in the Eckhart Drug, items in the Eckhart ads, 

and similar items that coincided with Dart Drug, and he was showing-- 
he brought to Mr. McIivaine's and Mrs, Guest's attention that there was a 
difference in price between the two items, * * * 

* * * * * 

A, Any reference to profits - the discussion followed regarding the 
newspaper advertisement that he thought Mr. McIvaine and Mr. Smith 
said they thought the profits would be better in the Charlotte area than 
in Washington insofar as it was less competitive. Either Mr. Standig or 
myself asked them, or brought to their attention, that Eckhart was a pretty 
substantial firm and they couldn't bank on the fact that Eckhart would main- 
tain their prices once they started cutting. 

And, in the opinion of Mr. Smith or Mr. McIlvaine, they brought out 
that they had knowledge that certain information -- and they wouldn't tell 
us or divulge to us, but they had definite knowledge that Eckhart Drugs 
would not meet their competitive situation. 

I asked them what type of knowledge and they said, "Well, all we can 
tell you is that it is not too far in the future that we might end up buying 

Eckhart Drug. They might surprise you, that it is available and, even 
if we don't, they know us down here and we have -- if they know McIlvaine, 
Smith and myself" -- this is Mr. Mclivaine -- "are principals in the amount 
of moneys we have, they won't follow through on prices, they won't go into 
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one and we can assure you that we have definite information they will not 
go into the price situation.” 

Q. Was there any reference or discussion had with respect to the 
cost to open a store shown in the franchise brochure? A, Just in general 
the franchise book was opened to the section that refers to the projection 
of costs to opening a franchise store and there was a discussion in refer- 
ence to some of the factors, especially, I recall, their saying that the -- 
when it came to fixtures, they were buying substantially more fixtures 
than Dart did in all of its stores, That they had, they thought they could 
buy fixtures better than we could, maybe, by using their own cash and 
doing their own financing. Mr, McIlvaine, being in the banking business, 
they would save money that way. 

There was also a discussion about the suppliers in the Charlotte 
area, and Mr. McIlvaine and Mr. Smith told me that they had been in touch 
with Harmon Miller and Harmon Miller's general registered pharmacist 
had a drug man from that area, one of the top-flight drug men, and he had 

already looked into establishing local wholesale drug supplies, 
relationships, and they could probably, with their backing, do better than 
we could, 

* * * * * 

Q. Now, between the time of the conference to which Mr. McIlvaine 
and Mr. Smith and Mrs. Guest were present up to the time the formal 
written contract was signed by the plaintiffs and Mr. McIlvaine, what, if 
any, further contact did you have with any of the plaintiffs and Mr. 
McIivaine? A. I never had any contact with Mrs. Guest or Mr. MclIivaine 
during that period. 

I don't recall any specific contact with Mr. Smith. I might have 
spoken to him regarding some of the details of the franchise contract, 
but I don't recall any specific meeting in person, 

Q. Do you recall any of the substance of the telephone conversations 
you had with Mr, Smith, or may have had? A, Only that they related to 
a clarification of some of the points in the franchise contract, 

Q, * ** in your meetings in Mr. Ver Standig's office and in any 
of your contacts with the plaintiffs and Mr. McIlvaine up until the time the 
written franchise agreement was signed by them, what representations, 
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if any, were made by you and Mr. Standig in your presence that the plain- 
tiffs and Mr. McIlvaine would be successful in the operation of their 
store? A. None, 

Q. From the time of your meeting until the time of the contract, 
until the time the contract was signed by Mr. McIlvaine and the plaintiffs 

in this case, what representations were made by you or Mr, Standig 
in your presence to the effect that they could be assured of the profit 
shown on the franchise brochure or that such profits were guaranteed? 
A. None whatsoever. 

Q. During this same period, were any representations made, either 
by you or Mr, Standig, in your presence that the plaintiffs and Mr. 
McIlvaine -- well, to them that the Dart franchise system was a fool- 
proof system? A. Ihave never heard that word fool-proof before I sat 
in this courtroom, 

Q. In any of your meetings or conversations from the time of your 
first conference, which you have described, up until the time the franchise 
agreement was signed, did you or Mr. Ver Standig, in your presence, ever 
represent to the plaintiffs and Mr. McIlvaine they would not lose any money 
if they opened the store under the Dart franchise program? A, No, I 
didn't make such a representation, We didn't make such a representation. 

Q. During the same interval, what representation, if any, was made 
to the plaintiffs or Mr, McIlvaine by either yourself or Mr. Standig in 
your presence that the plaintiffs and Mr, McIlvaine could operate their 
store under the owner-operated plan and, if at any time they so desired or 
chose, Dart Drug Corporation would take over the store and run it for 

them? A. We never had any discussions with reference to that, sir. 

Q. Now, apart from the statements appearing in the franchise bro- 
chure, did you or Mr. Ver Standig in your presence, in any of your con- 
versations with the plaintiff or Mr. McLvaine, up until the time the written 
contract was signed by them, ever make any representation that the plaintiffs 
and Mr. McIlvaine would receive sufficient guidance, training, any instruc- 
tions to operate the drug store? A. Yes, we did have such a conversation. 

* * * * * 

Q. Were those discussions -- would you explain in substance those 
discussions? A. The discussions were that we would train Mr. Banks L. 
Smith and his registered pharmacist, various of his employees, that we 
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would work with them on the location, the remodelling, and Mr, Standig 
would work with them on the advertising and the promotion, and that we 
would go through the advertising manual procedure and accounting manual 
and give them the benefit of the information that we used in the actual 
running of our drug stores. 

Q. In your conversations did you make any statements in regard to 
training and instruction and guidance which differed materially from those 
in the brochure? A. No, we did not, 

Q. Now, turning to the brochure and directing your attention to the 
Wall Street Journal ad, which appears as an unnumbered Page 2, under 
the fly leaf, specifically approximately the third sentence from the bottom 
where it states: Then we continue to guide you, to do your buying for you, 
and handling your promotion and completely assist you for the life of the 
franchise, 

On Page 30 where, at the top of the page, paragraph two, the second 
sentence, Dart Drug's system is so proved and perfected that a man with 
no experience is on an equal footing with experienced competition with 
the know-how and experience of Dart behind you. 

Would you explain the basis for those statements in the brochure? 

A. The basis for these statements were the actual operation of the com- 
pany-owned Dart Drug Store in the Washington area; that we actually 
took people who had no previous drug store experience that either had the 
intelligence or some other business background in some other, and would 
train them and would give them certain guidance so they could operate a 
Dart Drug Store. 

Q. Did you ever represent to the plaintiff and Mr. McIlvaine during 
this period that, with this training and guidance, they would have a success- 
ful drug store? A. No, we never represented that they would be successful; 
in fact, we had discussions that there were certain business risks involved, 

Q. Were those the business risks you have already testified to? 

A. Yes, competitive and other risks, 

Q. Now, during this same period of time from the time of your first 
meeting in Mr. Standig's office up until the time the written franchise 
agreement was signed by the plaintiffs and Mr. McIlvaine, what representa- 
tions, if any, were made to the effect that Dart Drug Corporation had 
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successful franchise stores all over the country? A, We never made 

any representations about having successful stores all over the country. 

Q. Would you explain that answer? A, Well, we specifically, we 
specifically had specific discussions and they knew we operated nine 
stores in the Washington area, and they had been to Atlanta'and conferred 
with Harmon Miller, who was not opened yet, and then they went down to 
Richmond and conferred with Mr, Richard Read, who was the first fran- 
chisee and he had not opened yet. 

They also went to Miami to look for a new location. They actually 

knew this was a new program and they knew there was no stores 
outside of Washington opened as yet. 

Q. In this same regard and during this same period, what represen- 


tations, if any, were made either by you or Mr, Standig, in your presence, 
that Dart Drug had solely-owned drug stores all over the country? 
A. No such representations were made. : 

Q. Now, apart from the statements which appear in the Dart fran- 


chise brochure, what representations, if any, were made by you or Mr. 
Standig, in your presence, that plaintiffs and Mr. McIlvaine would not need 
any experience to run their store? A, There was -- the same representa- 
tions that they required -- they didn't need any drug store experience, but 
they required certain training of them and their personnel and the use of 
the Dart Drug system follows through. ; 

Q. Was that the basis for the statements which appear on Page 30 
of the brochure, Paragraph 2, your experience is no criteria of success? 
A. Yes, it was. 

Q. Is that also the basis of the statement on the Wall Street Journal 
ad, unnumbered Page 2, second sentence, where it states: Experience in 
this field is absolutely unnecessary? A, Yes, that was the basis, 

* * * * * 

Q. Now, apart from the contacts with any of the plaintiffs and Mr. 
McIlvaine, which you described on Monday, in regard to fixturization, what 
dealings did you have with Mr. Smith, Mr. McIlvaine, Mrs. Guest and Mr. 
Reeves from the time the signed franchise agreement was executed until 
the time the store was opened? A, Well, in reference to Mr. McIlvaine, 
Mrs. Guest and Mr. Reeves, I had no contact, 
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In reference to Mr. Banks L, Smith and his registered pharmacist, 
Ihad a series of contacts, 

Q. Would you state what those contacts were to the best of your 
recollection? A, The contacts started with the review of the prospective 
location, Thereafter with discussions specifically with Mr. Banks L, 
Smith regarding the remodelling of the prospective location. Thereafter 
with Mr, Banks L, Smith in regard to the floor plan of the fixturization of 
the location, thereafter with Mr. Banks L. Smith and Mr, Muratori and 
some Dart Drug personnel, the review of the procedure and accounting 
manual or accounting practices, and visits to our actual accounting 
department, and thereafter a review of the procedure accounting manual 
with a member of our merchandising staff for the merchandising portion 

thereof, 

Then there was meetings with Mr. Smith regarding the buying of 
the -- the shipping -- and the actual writing up of the opening order ship- 
ped by Dart Drug Corporation, This together with some other Dart 
personnel and myself, Also a meeting with Mr. Smith and Mr, Muratori 
regarding the orders to be placed with local suppliers and the actual 
giving to them of the sheet of the items that would be purchased from 
various suppliers so they had, in writing, a basic stock order. And then 
there were other discussions in reference to designs for neon signs, cash 
registers, and that sort of thing, 

This was, in substance, our contacts, 

* * * * * 

Q. Now, between the time the store opened and the time the store 
closed, now covering that period, did you have any contacts with Mr. 
McIlvaine or Mrs. Guest or Mr. Reeves? A, No, I did not. 

Q. Did you have any contacts with Mr. Smith? A. Yes, I did. 

Q. Would you recall or relate what your first contact was? 

A, Well, my first contact was when he came to the office at Dart Drug 
Corporation, their general offices and warehouse, and told me they had, 
they were experiencing difficulties in Charlotte, that the store was down, 
but he didn't have the time to pay attention to it due to various reasons, 
and that he had been to see Mr. Standig in reference to procuring a pur- 
chaser and Mr, Standig had referred him to me regarding this. 
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Mr, Banks L, Smith told me that the store was a good one, that it 
was getting off of the ground, that he -- if he could find someone that 
would purchase the store, that he was sure Mr, Muratori, who was a 
registered pharmacist, and had some type of interest, would stay on and 
Mr. Muratori had a lot of faith in it and maybe a new purchaser and Mr. 
Muratori could form some type of a joint venture and that he was going 
to sell, 

I asked him if he could give me certain information since it was not 
available at Dart Drug Store, would he give me certain warehousing reports 
because I hadn't received any. At least if I could have the background of 
what he wanted me to try to sell for him, and he said well, Be didn't know 
because he wasn't specifically in touch with it, 

I asked him about the amount of inventory and what the trends were 
and he said, "Well, I just haven't been able to pay attention. That is the 
problem, but maybe if you would go down you could get the information 
you require." I said I would be willing to go there with the viewpoint of 
getting this information and also I brought to his attention that to really 
present a drug store for sale it was necessary for it to be operating at a 
fairly even keel and then present it for sale and maybe I could be of service 
to him in that respect. 

Q. Do you recall when this meeting was held? A, This was some- 
time in '61, the end of February or beginning of March, somewhere in that 
time. 

Q. Did there come a time when you did, in fact, go to'Charlotte, 
North Carolina? A, Yes, I did sometime at the end of February or 
beginning of March, 

Q. And who, if anybody, accompanied you on that oe A, Mr. 
Ben Kozalsky. 

Q. Where did you go on your arrival in Charlotte? A. Well, we 
checked into a hotel near the store and then we went over to the store and 
met with Mr. Muratori and spent time in the store. 

Q. Would you describe what you did during your -- first, how long 
did you stay in Charlotte on this occasion? A. It was approximately a 
couple of days; part of one day and part of another day. 3 

511 Q. Describe your activities during this period. A. Well, we first, 
Mr. Kozalsky and I first visited the store. I asked to see the daily sales 
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records and cash register receipts and I took the cash register tapes and 
the daily reports and Mr. Kozalsky and I tried to reconcile them with the 
actual cash register and the continuous figure on the cash register. 

In other words, we never turned back the actual running sales 
figure and also tried to reconcile the number of times the register had 
been turned backward and the number of times, the days the store was in 
operation, and then we checked their purchase records, that is their pur- 
chase invoices, invoices from local suppliers to see what they were buying 
and what they were not buying. 

We also physically checked the store shelves to see what merchan- 
dise was available and what merchandise was not available physically in 
the store. That was basically the first day, 

The second day we asked them to have the bookkeeper available and 
some yellow legal pads and an adding machine, and Mr. Kozalsky and 
myself and the bookkeeper had a meeting back at the hotel where we were 
staying, and we took the general ledger, the daily sheets, that is the daily 
sheets of sales and disbursements, and the cash register tapes and all of 

their financial data and started from the opening, prior to the 
opening of the store, the actual formation of the corporation, and went 
through and tried to reconcile their books to see what the status of the 
company was, 

Q. Were you able to reconcile any of the data you had, the book- 
keeping matter? A. No, Iwas not, There was only a partial amount of 
the data available. The cash register tapes were only a small -- nota 
complete number were available. The journal entries regarding organiza- 
tional expenses were not documented at that time. 

Q. Did there come a time when you recorded your findings or the 
results of your inspection and reported to the plaintiffs and Mr. McIlvaine? 
A. Yes, there did. After I got back, Idid this. At the actual time I was 
there I had a conference with their registered pharmacist and I got back 
to Washington and then I made a written report. 

Q. Ishow you what has been placed as evidence as Defendant's 6 
and ask you if that is the report to which you refer? A. This is the written 
report.which I made after I got back to Washington, 
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Q. Now, apart from those items and findings and recommendations 


contained in that exhibit, what, if any, other departures from the recom- 
mended Dart franchise procedure did you find existing in the 
Charlotte store? A. Well, this report covers the writings and substance 
outside of one thing, a major thing which came to mind which I discussed 
with the registered pharmacist, in the store was the fact that, by physically 
viewing his store, in the store a great number of staple items were not 
available, That is those things that you would normally expect to find 
such as general household commodities. 

Looking through the purchase invoices, from the purchase invoices 
that were available, it seemed like they had stopped replenishing their 
stock in the beginning of December, just about the time they opened their 
store. They really stopped buying the items which had been sold, I 
discussed this with the registered pharmacist and asked him how come 
they wasn't buying merchandise from the time they opened, and he said, 
"Well, we started doing the business, However, Mr. McIlvaine and Mr. 
Smith had made arrangements with a local wholesaler to sell us on open 
terms and they were going to -- there was some question about their 
signing or standing behind the account and they had not done so and the 
wholesaler only will ship small amounts of merchandise and I can't buy 
the stock that we need." 

* * * * * 

Q. Based on the operating experience of Dart Drug Corporation, 
what is the average gross profit margin which your stores experience? 
A. From 24 to 25 percent, 

Q. And does this gross profit margin vary in the early stages of a 
store's opening? A, Yes. In the first six months' period the gross profit 
of a new store which opens will be approximately 20 percent. 

Q. Will you explain why this is so? A, Well, in the original opening 
of a new store there is a grand opening in which a substantial number of 
items which are normally discounted are even discounted to a greater 
extent, And in addition, a new store opens up without a backlog of prescrip- 
tion files. There is no prescription or prescription refills, After the 
store begins to fill prescriptions and refill same, and gets over the initial 
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grand opening period and discounts on the aggregate discounting of the 
items, it will reach the 24 to 25 percent figure. 

Q. Now, following your trip to Charlotte, North Carolina, and in 
preparation of the report, which you identified, did you have any more 
meetings with Mrs, Guest and Mr. Reeves? A. No, I did not. 

Q. Did you have any meetings that you recall with Mr, Smith and 

Mr. McIlvaine? A. Well, I had one meeting that I recall with Mr. 
Smith alone. 

* * * * * 

Q. Was anyone present other than yourself and Mr, Smith? 

A, There was Mr. Smith and myself, I think that Mr. Shipe would have 
been in and out -- we have adjoining offices, but basically it was between 
Mr. Smith and myself, 

Q. What was the substance of the meeting? A, The substance of 
the meeting was, he had closed his store, and he wanted Dart Drug to 
purchase his equipment and, that is, the store fixtures, neon signs, cash 
register and his merchandise, 

* * * * * 

Q. And at the second meeting -- was there a second meeting? 

A. Yes, there was a second meeting, This time it was with Mr. Smith 
and Mr. McIlvaine, 
* * * * * 

Q. And what was the substance of that meeting, if you recall? 

A. The substance of that meeting was against the purchase of the equip- 
ment and merchandise and the return of the unused portion of the advanced 
royalty and territories. 

Q. Was any understanding or agreement reached between yourself 
and Mr. Smith and Mr. McIlvaine at these meetings? A. Mr. McIlvaine 
was agreeable to -- in reference to the advance, the fraction of the un- 
used portion of the franchise fee, to take the unused portion, That is 
the original 10,000 minus whatever amount had been used up by sales 
they had already had, 

They didn't have any sales figures, They would supply and we 
would deduct those and we would go into our books and get actual expenses, 
such as travel for the three or four trips of Mr. Kozalsky and myself and 
deduct those and return the unused portion to them, 
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Mr, Smith said that he wasn't sure that he agreed, but Mr, McIlvaine 
said that he would confer further between the two of them after they left. 

In reference to the neon signs we came to an agreement with both 
Mr, Smith and Mr. McIlvaine that, since we had both used the same sign 
company, if they would get the signs back to Washington that we would 

take over the signs and they would put a nominal down payment 
and we would continue the payment on a new Dart Drug Store. 

This same agreement was made if they would get the cash register 
back to Washington, 

They would put, I think, a 10 percent down payment and we would 
accept them as new and take over the remaining 7 or 10,000 dollar pay- 
ment, whatever it was, 

With respect to fixtures I told them we had new Dart Drug Stores 
in the work and if they would get them back to Washington and get me a 
break-down, these come in three-foot sections, we would draw up the 
plans for the next Dart Drug Store and if -- see if we couldn't buy additional 
sections of gondolas and the wall sections, and on a marginal like a record 
set -- we would take it when we opened the store on the basis of what we 
paid our supplier whom we used, They used the Charles Fixture Company. 
They said -- Mr. Smith said, not Mr, McIlvaine -- Mr. McIlvaine thought 
this was -- but Mr. Smith said he wanted to sell them immediately and 
we Should store them and not wait for the next Dart store to open. 

In reference to the merchandise I told them if they would give me a 
complete list, which they did not have at that time, I would be glad to take 
the things that we could use immediately, but from my trip to Charlotte 
they had a substantial amount of Christmas merchandise, Christmas 
wrappings and things which we couldn't normally use in March or April. 

They would have to wait until next year. If they could store those, 
and they told me they had some kind of a warehouse, I would take them up 
later. 

Mr. McIlvaine, he seemed to agree, but Mr, Smith said, well, he 
wanted to sell them immediately. 

Q. Were you, following these meetings, at all times ready to do as 
you agreed? A, Yes, following these meetings and as of today, if we are 
opening new stores, if the fixtures are available at the same prices we paid 
another supplier, we would be glad to take them, 
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Q. Did you ever hear anything further from Mr. Smith with respect 
to the agreement? A. Well, shortly after this, I received a letter -- it 
was very shortly after this, within a period of a week or so, I received 
a letter from some attorneys that Mr, McIlvaine and Mr, Smith had in 
Maryland, in which they said that it had been brought to their attention that 
we had these discussions and would we like to buy these fixtures and 
merchandise and return the franchise fee on this basis, 

I asked for further information in order to work it out with them and 
before -- within a period of another week or two -- shortly thereafter, 
before we could get the information, before we got a response from Mr. 
Smith or Mr. Mclivaine, the firm of Friedlander and Friedlander came 

in as their attorneys and filed suit, 

Q, Now under your franchise agreement with the Charlotte franchisee, 
the plaintiffs in this case and Mr. McIlvaine, what control, if any, did you 
have over their operations? A, We did not have any control over their 
operations, We could only recommend and train, train and recommend 
and give out suggestions, but the final control rested with the Charlotte 
group drug management. 

Q. Apart from the franchise agreement pursuant to any other docu- 
ments or anything else, did you have any rights or control over the plain- 
tiffs and Mr. McIlvaine with respect to their Charlotte Dart Drug Store? 

A. No, I didn't have, Dart and myself didn't have any financial interest in 
the drug management and we did not sit on the board or anything like that, 

We had no way of controlling it. 

Q. Did there come a time when the Dart Drug franchise program was 
terminated? A. Yes, there did. 

Q. Would you explain why it was terminated? A, We -- I made the 
decision based on the difficulties that we were experiencing where we could 
only recommend and suggest, but we didn’t actually have control and we 
found that this franchise -- they would not follow instructions or, for some 

reason, didn't follow instructions, and based on the problems en- 
countered, we decided, I decided to discontinue. 

Q. Now, referring to Mr. Harmon Miller once again, did there come 
a time when Mr, Miller, a franchise agreement was signed with Mr. Miller? 
A. Yes, there did. 


\ 
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Q. Do you recall the approximate date of that franchise with him, 
when it was signed? A. This was at the beginning of the program, some- 
time in March of 1960 or thereabouts, 

Q. Do you know whether or not Mr, Miller and any of the plaintiffs 
and Mr. Mclvaine were in close communication from the time that Mr. 
Miller signed his contract up until the time that the plaintiffs and Mr. 
Mclivaine signed theirs? A, Yes, I did. 

Q, Excuse me -- how do you know that? A, Through my own per- 
sonal knowledge of their visits to Atlanta, and actually Mr, Harmon 
Miller and Mr. McIlvaine and Mr. Smith being in Washington together, 
and through the times that I met Mr, Smith and Mr, Harmon Miller in 
Washington, 

Q. Did Mr. Miller at any time during this period apprise you of the 
fact that he was having difficulty in Atlanta in connection with his drug 
store operation? A. Yes, he did. 

Q. Did he tell you what it was? A. Yes, his problem started with 

his basic decision to go into the franchise operation with his brother, 
with whom he had been associated in business for a period of about 30 
years, in the printing business. : 

His brother, he told me, was the inside man or the office man, He 
took care of the administration and Harmon Miller was always the pro- 
motion man, that is of the outside, he was the sales manager type of in- 
dividual and he said that he did not like to do office work and paper work, 
as he described it. | 

He negotiated the franchise on the basis that he and his brother, who 
had sold the printing business and were in the process of turning it over 
for the period of time, that is after the sale, that his brother would come 
in with him. 

In fact, he said when negotiating, "You will amend the contract to 
include my brother's name, We have an understanding." And I said yes. 
However, at the time before they actually opened, his brother, who was a 
widower, met a woman whom he later decided to marry at the time and 
wanted to go on an extended honeymoon, and they decided that he didn't 
want to go into business at that time, 
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Q. Other than the brother's withdrawal from the business, did Mr. 
Miller ever tell you or give you any other reason as to why he was having 
difficulty with his drug store in Atlanta? A, Well, on several occasions, 
yes. On one occasion I made a trip to Atlanta, On one trip I 

sat in Harmon Miller's office with he and his secretary -- he had 
an office in one of the stores -- and there was a question of pilferage by 
one of his managers, which was a problem; and then another major pro- 
blem was that came up, which was shortly thereafter, in his search for a 
person who had administrative experience, he came across a chain store, 
a former grocery chain, executive who was going to become his partner. 

He was sure that this was going to happen and then it didn’t, and he 
spoke to me about the fact that he was relying on him, 

Then he came to me again and said, "I now have definite word that 
my brother has come back from his honeymoon and he is ready to settle 
down with his new bride” and his brother was coming in and to insert his 
brother's name into the franchise agreement, that his brother was going 
to put his money into the business, Shortly thereafter he came back and 
said his brother had given him a check and again changed his mind and he 
had written checks to suppliers against his brother's check, using that as 
a basis of a balance, and that a whole series of checkes to suppliers had 
bounced, 

This was sufficiently serious that we had a conference. He flew to 
Washington with his lawyer and his accountant, and with myself and some 
other people from our organization to discuss the methods of repairing 
the major damage. 

Q. Now, did all these problems arise prior to the time that the 
plaintiffs and Mr. McIlvaine signed their franchise agreement? A, Well, 
the problems in connection with his brother were -- whether his brother 
would join the business or not -- Mr, McIlvaine and Mr, Smith were aware 
of this. In fact, we had discussions that were prior to their opening, with 
the check incident and his brother had given him a check which he later 
stopped, and this happened before or after the opening I don't recall, 

Q. Do you know whether any of the plaintiffs or Mr. McIlvaine were 
aware of these difficulties prior to the time they signed their franchise 
agreement? A, Yes, Ido. 
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Q. How do you know that? A. Through personal knowledge and 
conversations and meetings I had with Mr, Smith and Mr. Harmon Miller 
and myself at various times, They were in close contact, | 

* * * * 
CROSS EXAMINATION 
BY MR, FRIEDLANDER: 
* * * * * 

THE COURT: The last question to the witness was addressed to the 
identity of the representation that was secured to take over the Standig 
functions. The witness said that they got another firm, Larby, and that 
they continued with them for about a year, 

Q. Did there come a time when you re-employed Mr. Standig's 
firm? A, Yes. 

Q. Can you fix the date of that re-employment? A, Not specifically, 
outside of about a year after we re-employed them. 

Q. Was it before or after the closing of the Dart Drog Store in North 
Carolina? A. It was after the closing of the Dart Drug Store in North 
Carolina, 

Q. Was it before or after you received a letter from me? A, Well, 

it would be afterwards, after that time -- maybe a year after I 
received a letter from you. : 

* * * * * 

Q, Ihand you a paper marked Plaintiff's Exhibit 21 for identifica- 
tion and ask you if you represented that company? Will you look at the 
charter? 

THE COURT: Did you represent that company? 

MR, FRIEDLANDER: In the early part of 1960. 

THE WITNESS: Can I take the time to read this? 

THE COURT: Certainly. 

THE WITNESS: This is the Dart -- is the first Dart Drug Corpora- 
tion which is the first store that opened and we named it Dart Drug Corpora- 
tion without any other prefix added which became -- . 

Q. We will get to that later. 

Is that the company you were representing in the early part of 1960 
when you had your meeting with Harmon Miller and Banks Smith? 
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A. No, I don't know if this is it or if later it took the name of Dart Drug 
Corporation and became the parent company of Dart Drug Corporation, 

Q. Was that Dart Drug Corporation's name changed to Dart Drug 
Corporation on March 28, 1960? A, Yes, on the 28th of March 1960 and 
the consolidation -- 

Q. Just the question. Just whether the name was changed on that 
date, A. It says it was changed here from Dart Drug Corporation to 

Dart Drug Corporation, 18th and Columbia Road. 

* * * * * 

Q. Will you tell me, sir, and I want to ask you to look at 23 and to 
refresh your recollection from that document, and I will ask you: Was 
the date that you were authorized to do business and the Dart Drug Cor- 
poration was authorized to do business in the District of Columbia, what 

was the date? A, This document says a certificate of authority 
and application pursuant to certificate of authority of Dart Drug Corpora- 
ted, dated and filed on the 6th day of June 1960. 

* * * * * 

Q. Now this corporation is named Dart Drug Corporation and, 
according to the document, indicates a Delaware corporation, 

Is this what your statement, or what you termed the "parent com- 
pany"? A. Yes, if this is the parent corporation now existing, this is 
the one I termed parent. 

Q. Do you have more than two companies named Dart Drug Corpora- 
tion? A. No, it was the original Dart Drug Corporation prior to the 
amalgamation and the name became the name of the parent, 

Q. When you started doing business under the Delaware Dart Drug 
Corporation charter, when did you start doing business in the District of 
Columbia? A, That would be after the amalgamation which would be 
sometime in 1960. 

Q. Would you look at the document and refresh your recollection? 
A. Well, I don't know where I could find it, that is when we started to do 
business, I could tell you specifically that it became effective with the 
amalgamation and the forming of a new parent, 


Witness Mr. Haft—Cross by Mr. Friedlander 245 


Q. Do you want to refresh your recollection from the document 
that you signed? A, Well, this is the date in June, If this means that is 
when we started doing business, then I will answer you array, I 
really don't know. 

THE COURT: I believe this is repetitious, Mr. Friedlander, The 
witness said he doesn't know when they started doing business. 

* * * * * 

Q. At the time you talked to Harmon Miller and talked to Mr, 
Banks Smith and others of his associates, did you advise them that you 
were heavily indebted to Mr. Ver Standig on a loan, and also to one 
Theodore Grape? A. I'm not aware of -- I did advise them of a loan 
from Theodore Grape which is the only loan I am aware of.. 

Q. How much did you owe Theodore Grape? A. It was in the sum 
of approximately, I think 200 or $250,000. | 

Q. How much did you owe Mr, Ver Standig, your joint venture? 

A. For what period, sir? 

Q. At the time you were talking to these people. A, I do not know 
how much, It was just the expenses he had incurred, Ido not know what 
the figure is. 

* * * * * 

Q. You do not recall that you owed him $110,000? A. I owed Mr. 
Ver Standig? 

Q, Yes. A. No, Idon't, It could very well be. 

Q. Did you advise these people that you were seeking public money 
in order to pay off $435,000 in debts which were pressing at that time? 
A. Ladvised -- to break the question down, now -- I did advise them that 
we were going -- and, in fact, the franchise manual states it. I could 
specifically tell them this would pay off our costs. : 

Q. Was the note due to Mr. Ver Standig overdue and unpaid at the 
time you talked to Harmon Miller? A, Ido not think so. | 

Q. What is your knowledge of that? A. Idon't oe any notes 
being overdue. 

Q. How about the note to Theodore Grape for $200,000, was that 
overdue and unpaid at the time you talked to Harmon Miller? A, To the 
best of my knowledge Iam fairly sure it was paid on time. 
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Q. Do you recall how much you paid off out of the public money of 
debts that were in existence at the time you talked to Harmon Miller and 
Banks Smith? A, I don't remember the exact amount, 

Q. Was it $435,000? A, It could very well be. 

Q. Now, did you at any time ever tell these people, Harmon Miller, 
Banks Smith, and the others, that you had to get additional capital in order 

to keep going? A. Well, no, I did not, 

Q. Did you represent to them that the stock of the corporation, 
which was in existence at the time the Wall Street Journal published the 
ad, was worth $3,000,000? A, Yes, sir, I did. 

Q. What company stock was worth $3,000,000 at the time of the 
publication in the Wall Street Journal? A. Dart Drug Corporation, 

Q. Dart Drug Corporation? When was it formed? A. Sometime -- 

* * * * * 

Q. On the basis that the Wall Street Journal ad was published prior 
to February 6, 1960, can you tell us whether or not, to your knowledge, 
the representation referred to the new corporation or to the old Dart 
Drug Corporation? A, It referred to the new corporation, to the best of 
my knowledge. 

* * * * * 

Q. Well; now, why didn't you sign the franchise with Drug Manage- 
ment at that time? A. The Drug Management agreement was not signed 
due to the circumstances that surrounded the franchise agreement, 

At the time Drug Management's problem was with the North Carolina 
Board of Pharmacy. 

Q. When was the license granted by North Carolina to operate the 
drug store? A, Well, I don't know exactly. It would be between the time 
of August 22nd, the signing of the contract, and the opening of the store 
in November. I couldn't be more specific. 

Q. Was there some reason why you didn't sign the franchise agree- 
ment after they had been applied for and been granted a license in North 
Carolina? A. : In North Carolina, the North Carolina Board objected to 
some clauses referring to automatic shipment of merchandise and certain 
merchandise handling, 
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We had to modify that contract and we reviewed all of'the shipments 
of merchandise. Banks L, Smith, who was actively engaged in the last 
request, requested certain changes and Dart made certain changes, 

We reviewed the merchandise and the contract that was going to be 
changed to reflect the changes in the North Carolina Board and referred 
to the merchandising, but we never did meet it physically; it was never 
taken care of between the lawyers. 

Q. Was there any reason why you didn't return the franchise pay- 
ments and the contract when you didn't agree upon the contract? A. No, 
we had agreed on the contract. We were actually operating. We didn't 
ask for the franchise payments back, We felt we had a contract with them 
and they were operating under it, 

* * * * 
REDIRECT EXAMINATION 

BY MR, RED: 

* * * * * 

Q. What accountant does the corporation employ or retain? 
A. Ben E, Lee. 

Q. How long has he been retained by the corporation? A. He has 
been retained by the corporation since the inception of Dart Drug, approxi- 
mately 1954. 

Q. Does he conduct and perform the regular audit and accounting 
procedures for the corporation? A. Yes, they did. 

Q. Were your annual statements certified by them, do you recall? 
A. Yes, sir, they are, Ido recall. 

* * * * * 
BENJAMIN S. KOZALSKY 
having been called as a witness by the defendant, and having been duly 
sworn, took the stand, was examined and testified as follows: 
DIRECT EXAMINATION : 
BY MR, RED: 


Q. State your full name, please. A. Benjamin S, Kozalsky. 
* * * * * 


Q. Where are you employed? A. Dart Drug Corporation. 
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Q. How long have you been employed by Dart Drug Corporation? 
A. Approximately seven years. 

Q. And what is your present capacity with that corporation? 

A. Merchandising Manager. 
* * * * * 

Q. And what were your duties during that period? What work did 
you perform during that period, the period from 1960 to 1961? A, I 
acted as merchandising manager with respect to merchandise. 

Q. Did you have any work to perform with respect to the franchise 
stores? A. Yes. 

Q. What were your functions in connection with the stores? A, I 
dealt specifically with the merchandising of the stores with respect to 
setting up the stores or openings. 

Q. Could you describe what your procedures were in more detail 
that you performed in connection with the opening of the stores? A, I 
went to the specific store that was to be set up prior to the opening and 
worked with and instructed crews of people to fully merchandise the 
shelves with merchandise, to place the merchandise within the realm of 
the Dart Drug system, and in general got the store ready for the grand 
opening, 

Q. Now, in the course of your performance of this work, did there 
come a time that you had occasion to work with a franchise store in 
Charlotte, North Carolina? A. Yes. 

Q. Did you have occasion to go to North Carolina to perform these 
functions that you have just described? A. Yes, I did, 

Q. When was that? A. Prior to the opening of the store. Iam not 
quite sure of the date. 

Q. Was there more than one opening of the store, so to speak, if 
you recall? A, Yes, there were. 

Q. Will you explain that? A, Yes, there was an unofficial opening 
which took place prior to the grand opening. 

I visited Charlotte prior to the unofficial opening and I was there 
for the unofficial opening and then returned again for the grand opening. 
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Q. Now, was your visit prior to the unofficial opening, your first 
trip to Charlotte that you alluded to? A. Yes. 

Q. Who was present at the Dart franchise store in Charlotte on 
your first visit to the store? A. Mr. Banks L, Smith and Mr. S, Muratori. 

Q. Will you describe your functions and activities on your first 
visit? A. Yes, when I arrived there I went directly to the store and pro- 

ceeded to get the crew lined up in a systematic fashion to stock 
the shelves with merchandise to prepare for the grand opening. 

Q. When you refer to "crew", to what or whom are you referring? 
A. To all of the personnel at the store. . 

* * * * * 

Q. Now, what did you observe concerning the participation of the-- 
Mr, Smith or Mr. Muratori in connection with the opening of the store? 
A. I found that the attitude in general was very lax, 

* * * * : * 

Q. What, if anything, did you observe of Mr. Smith's or Mr. 
Muratori's participation in the work connected with the opening of the 
store? A, It was very little help from either of the two. 

Q. Would you explain that, or was there any reason for that? 

A, Yes, I found it difficult to obtain cooperation from either of the 
two and specifically the physical set-up of the store. 

Q. Was Mr, Smith present through the entire pre-opening period? 
A. No, he was not. 

* * * * ‘te 

Q. Was Mr. Muratori there daily during the pre-opening activities? 
A. Yes. 

Q. Would he remain there all day, if you recall? A. As I recall, 
a good part of the day; yes, sir. 

Q. With respect to the other employees, would you describe what 
their participation in the opening was to be, of the pre-opening activities? 
A. They were to aid us in getting their individual departments set up. 

* * * * * 

A. Here again I found the attitude very lax and also had trouble 

with these people getting them to perform their functions, That is, 


functions I wanted them to perform in order to get the store ready. 
* * * * * 
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Q. In what functions were you looking for them to perform which 
they were not performing? A, Well, each of the people, that is the 
cosmetician and the tobacco clerk were to set up their departments, 
according to the Dart system, which I explained to them. Also the drug 
department and the gondolas were set, according to a Dart plan that we 
had, and all of this was explained to them and I was there to work with 
them should any question arise, But, there just seemed to be no coopera- 
tion, 

Q. During this visit to Charlotte were any parties or social 
activities held during the pre-opening period? A. Yes. 

. Q. Do you know whether or not these parties in any way affected 


the pre-opening of the store? A. Yes. 
Q. Would you explain your answer to that question? A. Well, each 
morning we began to work in the store. The earliest I could get anyone 
to come in would be nine o'clock in the morning and, normally around 
six o'clock, Mr. Smith would come into the store and tell Al, Mr. Muratori, 


and his employees, "It is enough work for one day, Let's have a party." 
And this detracted the people from cooperating, I felt, with me and, as 
a result, I think we had trouble in getting them to cooperate. 

Q. Now, did there come a time when you made a second visit to 
Charlotte, North Carolina? A, Yes. 

Q. When was that? A. This was the day before the grand opening. 

Q. Did anyone accompany you on that visit? A. No. 

Q. What was the purpose of your going down on the grand opening? 
A. To give a final check-out of the set-up of the store and just to be on 
hand should any questions arise or any problems arise due to the grand 
opening. 

* * * * * 

Q. Do you recall why you went to Charlotte, North Carolina, with 
Mr, Haft? A. Yes. 

Q. Will you tell us what your purpose was in going to Charlotte on 
that occasion? A. There appeared to be at the time -- whether Mr. Smith 
at the time had requested Mr. Haft be of some assistance to him in billing 
the store, at which time Mr. Haft asked me if I would go down to Charlotte 
with him and see if we couldn't determine what problems there were with 


the operation, and at that time I did go down, 
* * * 
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Q. Did you assist Mr. Haft in compiling the data for his letter, 
which is set forth in that letter? A. Yes, I did. 

Q. Ishow you Defendant's 6 and ask you if that is the letter to 
which you refer, * * * A, Yes, it is. 

* * * * * 

Q. I show you what has been marked for identification as Defendant's 
26, purporting to be a letter from yourself to Mr. Banks L,:Smith, dated 
October 7, 1960; Defendant's 27 for identification, purporting to be a letter 
from yourself to Mr. Al Muratori, bearing date of November 23, 1960; 
and a letter dated February 1, 1961, marked for identification as Defen- 
dant's 28, purporting to be a letter from yourself to Dart Management 
Corporation, Attention Al Muratori. : 

And I ask you if you can identify those three letters? A. Yes. 

* * * * 1% 

Q. Mr. Kozalsky, on these three trips which you have described, 
were you in any way, if you recall, compensated by Drug Management, 
Inc., or any of the Charlotte franchisees? A. No. 

* * * * * 
CROSS EXAMINATION 

BY MR, FRIEDLANDER: 

* * * * * 

Q. How old were you in 1960, in other words, what was your nearest 
birthday in 1960? A. I was 22 years old. 

Q, And were you a pharmacist, had you graduated from a school of 
pharmacy? A, No, I had not. 

Q. What is your formal education? A. Three years at George 
Washington University, and one year at Benjamin Franklin University. 

Q. Taking accounting? A. Three years at George Washington 
School of Pharmacy, and one year at Benjamin Franklin in Accounting. 

* * * * i 

Q. And at that time what sort of work were you doing? A. Initially 
I began my employment as a drug clerk, 

Q. And how long were you a drug clerk? A. I can't be sure as 
to the time. 
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Q. Were you going to school at the time you were employed as a 
drug clerk? A, At first, yes. 

Q. How many of the seven years of your employment were you 
working and attending school? A. Approximately three years, 

Q. And there came a time, did there not, in 1960 when you were 
promoted to a different position than that which you then occupied? 

A. Yes. 

Q. Can you fix the time in 1960 when you got this promotion? 

A. The beginning of the year. 
* * * * * 

Q. What new position did you get at the beginning of the year of 
1960? A, Manager of the Franchise Division. 

Q. With whom did you work at that time? Who was associated with 
you in the Franchise Division? A. I worked in conjunction with Mr, 

Haft and Mr. Shipe. 
* * * * * 

Q. Now, what were your duties under this new employment? A, To 
deal directly with the merchandise of the franchise outlets, 

Q. Well, what else were you supposed to do? A. That is all, 

Q. How could you better describe that in more detail? Would you 
do that for us? A. Specifically dealing with the -- excuse me -- 

especially dealing or specifically dealing with the merchandise. By 
that I mean personally going to the franchise outlets and setting the 
merchandise up and preparing the store for opening as I previously des- 
cribed. 

Q, And what was your training for this? A. The training dates 
back to the -- well, when I first was employed by Dart Drug as a drug 
clerk, after which time I had worked the tobacco department and the 
cosmetic department, 

I later went on to become Assistant Manager of one of the Dart Drug 
Stores and, over a period of time, actually worked in most of the stores 
which were open at that time in a supervisory capacity and more specifically 
dealt with the setting up of the Dart Drug Stores here in Washington, 

Q. And were you the gentleman who was to train the new managers 
of the franchise stores? A. In certain places. 
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Q. In what phases were you to train these managers of the fran- 
chise stores? A. The merchandising. 

Q. And what was your experience in merchandising other than what 
you have told us? A, That has been answered. 

Q. Did you ever purchase for any drug store? A. Yes, I did. 

Q. Do you understand, or did you understand that your new duties 

required you to do the buying for the franchise stores? A. No, I 
did not. 

Q. Did you understand you were going to set up the window displays? 
A, No, sir. 

Q. Do you know who in your outfit was supposed to set up the window 
displays for the Dart Drug franchises? A. No, Ido not. 

Q. You didn't know anybody in your outfit who was supposed to do 
that? A. No. 

Q. You have testified that you were to arrange the store set-up? 
A. Yes. 7 

Q. Did you train anyone to make the layout of the ingide displays? 
Was that part of your job? A. Yes. 

Q. And after you set it up, the new store, then you would have to go 
back from time to time to help the people display the merchandise ? 
A. No, not necessarily, 

Q. What else did you do for the franchise holders other than show 
them how to originally set up the merchandise when the store opened? 

A. To answer any questions or help them with any i eer that 
arose in the connection of merchandising. 

Q. Did you ever go to Chicago to the drug store franchise named 
Fred S. Stark? A, Yes, I did. 

Q. Did you help him set itup? A, Yes, Idid. 

* * * * * 

@. Would you tell us whether you ever went back there more than 
the original time? A. Yes, I did. 

Q. How often were you there, would you say? A, I don't recall 
the exact number of times. 


* * * * om 


Q. Did you ever go to Atlanta, Georgia? A. Yes, I did. 


Witness Mr. Kozalsky—Cross by Mr. Friedlander 


Q. How many times were you there? A, On several occasions, 
* * * * * 
Q. Did you go to Denver, Colorado? A, Yes, I did. 
Q. And Fort Worth, Texas? A, Yes, I did, 
Q. And Knoxville, Tennessee? A. Yes. 
Q. And Pennsylvania; Scranton, Pennsylvania? A. Yes. 
* * * * * 
Q. * * * You went to Charlotte, North Carolina? A, Yes. 
Q. And you set up the merchandise sometime in November 1960? 
A. I'm not sure of the date, but Idid set the merchandise up. 
Q. Was it satisfactorily set up when you left? A. Yes, it was. 
Q. Did they have all the merchandise they needed at that time? 
A. Yes. 
Q. And when you went back for the grand opening, was the merchan- 
dise set up correctly? A. Yes. 
568 Q. Were there any criticisms of the way the merchandise was dis- 
played? A, There were some, yes. 
Q. And how did you make known those criticisms, and to whom did 
you make them known? A. To Mr. Muratori. 
Q. By word of mouth? A, Yes. 
* * * * * 
Q. And did you have any difficulty in talking to Mr. Muratori? 
A. No, I did not. 
Q. He was friendly? A. Yes. 
Q. He listened to you? A. Yes. 
Q. And did you at that time understand that he was the manager of 
the drug store? A, Why, yes. 
Q. You had trained him, had you not, in Washington? A. No. 
Q. Did you train him partly in Washington? A. Yes. 


* * * * * 


Q. Well, now, when you completed -- did you complete your training 
of this man? A, No, I did not. 

Q. Did you make that known to him or others, that he was not trained? 
A, Yes, 
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Q. Are you familiar with the fact that a person didn't need exper- 
ience to be successful in operating a Dart Drug Store? A, Yes. 

Q. And was it your experience that a person with no experience in 
a drug store could be trained by you so he could successfully operate a 
drug store? A. Yes. 

Q, What person, to your knowledge, without any training, of all 
the people you have trained, what person successfully operated a drug 
store? A. Myself. 

Q. When did you operate a drug store? A. Iam Assistant Manager 
of a drug store. 

Q. Well, when were you Assistant Manager of a drug store? 

A. I'm not sure of the date. 

Q. Was it close to 1960? A. Yes, just prior to that. 

Q. Just to prior to that. You were Assistant Manager? A, Yes. 

* * * * * 

Q. Did you buy for the Dart Drug Store down in North Carolina? 
Did you buy for them? A. No, sir. 

Q. Did you understand that your duties were to make pincincee for 
them? A. No, sir. 

Q. Did you understand your duties were to make certain that they 
had the proper merchandise and you would select it for them? A, Yes. 

Q. What selection of merchandise did you make for the Dart Drug 
in North Carolina? A, Categorically? 

Q. Yes. A. In the drug department it was vecceiniabaes that all 
of the nationally-known propriety drugs were stocked; all the nationally- 
known vitamins be stocked; in the prescription department the faster- 
selling items; in the sundry department the selection of merchandise 
varied somewhat to the season of the year. 

Cosmetics, that national brands of cosmetics be stocked. Tobacco 
department, that popular brands of cigarettes and tobaccos be stocked, 
and a full line of films be stocked and flashlight bulbs be stocked. 

We actually went from the front of the store to the back and categori- 


cally covered all of the merchandise that should be stocked. 
* * * * * 
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Q. Now, did you continue to guard the Charlotte, North Carolina, 
drug store? A. Yes. 

Q. How did you do that? A. Mainly by telephone. On my last 
visit to Charlotte, the last visit after the store opened, when T left the 
store I told Mr. Smith and Mr. Muratori that the stock had been set up 
properly and that a full line of merchandise was stocked, At this time I 

told them that if anything should come up, any question or any pro- 
blem, to contact me, I had numerous phone conversations with Mr, 
Muratori after my last visit. 

Q. How about before your last visit, after your first and second 
visits? A. Yes, there was phone calls. 

Q. You had phone calls with them? A. Yes. 

* * * * * 

Q. Did you, to your knowledge, during the period prior to January 
1960, did you know of a system by which Dart Drug would operate a fran- 

chise store for the owner? A. No. 

Q. You never heard of it? A. No. 

Q. Did you ever see the Wall Street Journal ad? A. No, 

* * * * * 
REDIRECT EXAMINATION 
BY MR, RED: 

Q. Mr. Kozalsky, in your employment with Dart Drug Corporation, 
were you ever called upon to perform any functions which called for a 
degree in pharmacy? A, Yes. 

Q. Would you explain your answer to that? A. Yes, during the 
period that I attended pharmacy school, I worked as an apprentice 
pharmacist, 

Q. What is your present position with the corporation? A, Merchan- 
dising Manager, 


* * * * * 


Q. You testified that you gave Mr. Muratori some training but he 
did not complete the training. 
Do you know of any reason why he did not? A, Yes, he said to me on 
a number of occasions that he felt that everything we had to offer in the way 
of training would be trivial to him, that he had a complete knowledge 
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of the drug business, and was known personally in the drug business, at 
which time he refused any further help that I could give him. 
* * * * 1 # 
RECROSS EXAMINATION 
BY MR. FRIEDLANDER: 

Q. What was the difference between the normal training of a phar- 
macist and the special training that Dart Drug gave that made it necessary 
for someone experienced in the drug business to go to your training course 
or take your training course? A, The system itself is quite a unique 
system, and I certainly feel it is quite different from any other drug 
operation that Iam familiar with. 

Q. What other drug operations are you familiar with? A, Peoples 
Drug, Drug Fair, and Wahlgren's and Ray Drugs. : 

* * * * * 

Q. Now, can you tell me what it was that you still had to teach this 

manager of Dart Drug in Charlotte, North Carolina, that you didn't teach 


him, the specific methods of Dart Drug, which was it that he didn't learn? 
A, He had no in-store training, 

Q. Had no what? A. In-store training. By this I mean he never 
physically went to one of our stores which we recommended and actually 


worked in the store for several days, 

Q, Is it your testimony that he actually didn't work in the store in 
Washington, the Dart Drug Store? A. No, sir. It is my testimony that he 
did not physically go to the store and familiarize himself with the actual 
running of the retail store. 

* * * * * 

Q. * * * Was there anything else that he didn't learn? A. He 
never learned the basic set-up of the merchandise or was never interested 
to know the reasons why certain merchandise were placed in certain places 
of the store. 
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REDIRECT EXAMINATION 
BY MR. RED: 


* * * * * 
Q, Is it your testimony he was never in the stores at all? 
A. Yes. 
Q. Now, does Dart Drug have a sales and center program? 
A. Yes. 
Q, Is this sales and center program similar to the programs 


which other chain drug stores have? A, No. 
* * * 


